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EXHIBIT A

RECEIVED
APR \ 5 2009

m THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH

Claudia On and Eugene Orr, individually, on
behalf of their deceased son, Kevin Orr, Holly
Orr5 individually and on behalf of the estate
and heirs of Kevin Orr,
Plaintiffs,

RULING AND ORDER ON
UINTAH COUNTY, UTAH'S
COMBINED MOTION AND
MEMORANDUM RE:
INTERVENTION AND
SUBSTITUTION OF P.ARTIES

vs.
Brian Grayson, Pete Martin Drilling, Inc., P^at
Air, Inc.. and Moon Lake Electric
Association, Inc.,

Case No. 070800045
Judge JOHN R. ANDERSON

Defendants.

This matter is before the Court on Uintah County5s Motion to Intervene. Brian Grayson,
Pete Martin Drilling, Inc., and Rat Air, Inc., join in support of the Motion. Plaintiffs oppose the
Motion.
Background Facts
On November 25, 2006, the Uintah County Sheriff's Office was searching for a missing
woman. On that date, the Uintah Count}-' Deputy Sheriff Robert E. Vandebusse asked Pete
Martin Drilling, Inc., to use its helicopter and pilot to assist in the search for the missing woman.
Deputy Sheriff Vandebusse made the request to Lori Martin, the secretary and treasurer of Pete
Martin Drilling. Lori Martin told Deputy Sheriff Vandebusse that the Sheriffs Ofnce could use
the helicopter. Tnere was no offer to pay for the helicopter services, nor was there any request

for payment. Lon Martin then contacted Brian Grayson, the helicopter pilot for Pete Martin
Drilling, and told him to go the airport to pilot the helicopter m search of the missing woman.
Detective Kevin Orr, from the Uintah County Sheriffs Office, volunteered to go up in the
helicopter to search for the missing woman. The helicopter search area was just south of the
Jensen Bridge over the Green River. As Mr. Grayson and Detective Orr were orbiting the search
area, the helicopter struck power lines and crashed. Detective On died as a result of the crash.
On January 26, 2007, the heirs of Detective Orr filed a complaint against the Defendants.
On February 15,2007. the Plaintiffs filed an amended complaint. Brian Grayson, Pete Martin
Drilling, and Rat Air (collectively called the Helicopter Defendants) raised the Utah Volunteer
Government Workers Act and the Governmental Immunity Act in their answer. Thereafter, the
Uintah County Commissioners approved the Helicopter Defendants1 status as volunteers under
the Volunteer Government Workers ACT in August 2007. Joe McKea , the Human Resources
Director for Uintah County, ratified the County Commissioners* approval of the Helicopter
Defendants' status as volunteers on December 7, 2007.
Analysis
Uintah County's Motion to Intervene is based on their claim that the Helicopter
Defendants were volunteer government employees under the Volunteer Government Workers
Act ("Workers Acf'). Utah Code .Ann § 67-20-1 et seq Under the Workers Act, a volunteer
government worker is considered a government employee. A volunteer government worker is
protected by governmental immunity. Therefore. Uintah Count}7 claims that the Plaintiffs''
exclusive remedy under the Governmental Immunity Act is to sue the governmental entity.
Consequently. Ubtah Count}' argues they have a right to intervene under Rule 2^(a) of the Utah

Rules of Civil Procedure.
The Plaintiffs oppose the Motion arguing that the Helicopter Defendants were not
volunteer government workers, and the Workers Act does not apply. The Plaintiffs argue thai
because the Workers Act does not apply the Helicopter Defendants are not shielded by
governmental immunity, and Uintah County has no right to intervene. Furthermore, the Plaintiffs
argue thai Mr. Grayson does not qualify as a volunteer under the Workers Act because he was
compensated by Pete Martin Drilling. Also, the Plaintiffs argue that Pete Martin Drilhng and Rat
.Air cannot qualify as volunteers under the Workers Act because the Act requires volunteers to be
natural, living human beings.
The Court has thoroughly reviewed all the pleadings. For purposes of deciding this
Motion, three issues will be examined. First, whether Pete Manin Drilling and Rat Air, as
corporations, can be volunteers under the Workers Act. Second, whether Mr. Grayson can be a
volunteer under the Workers Act even though he received compensation from his employer.
Third, whether the Helicopter Defendants were volunteer government workers under the Workers
Act.
I. Whether Pete Martin Drilling and Rat Air, as corporations, can be volunteers under the
Volunteer Government Workers Act.
Utah Code Ann. § 67-20-2(3)(a) defines ''volunteer' as ''anyperson who donates sendees
without pa}7 or other compensation except expenses actually and reasonably incurred as approved
by the supervising agency." The term ''person*' is not defined in the WTorkers Act. The Plaintiffs
argue thai a volunteer must be a natural, living human being to be considered a volunteer. The
Plaintiffs argue that Pete Martin Drilhng and Rat Air are corporations, not persons, and therefore

do not qualify as volunteers under the Workers Act Furthermore., the Plaintiffs argue that the
examples of volunteers given throughout the Workers Act are all natural human beings.
First, while this chapter of the Utah Code does not define the term "person", other
chapters do. The definition of "person" in the Utah Code often includes businesses and
corporations. For example, Utah Code Ann. § 36-11-102(12), Lobbyist Disclosure and
Regulation Act defines "person" as "individuals, bodies politic and corporate, partnerships,
associations, and companies.'' Utah Code Ann. § 57-8-3(22), Condominium Ownership Act.
defines "person" as "an individual, corporation, partnership, association, trustee, or other legal
entity." In comparison, the term "individual" is also defined in multiple chapters of the Utah
Code. In Utah Code Ann. § 26-33a-102(11), "individual** is defined as "a natural person.'5
Based on the many instances of the word "person" being defined in the Utah Code, it is clear to
this Court that person includes both natural human beings and organizations like corporations
and businesses. The Court is also convinced that the legislature uses the term "individual" when
referring to a natural human being.
Clearly, whether a person includes corporations or businesses depends on the context and
type of statute involved. However, there is no reason to believe that the use of the term person in
the Workers Act excludes businesses or corporations. Corporations and businesses volunteer all
of the time. Many corporations volunteer their workforce to provide volunteer sendees in a
variety of circumstances. Also, there may be instances where a government agency is in need of
a specialized or expensive piece of equipment. Typically, corporations often own that type of
equipment, not individuals. Here, Pete Martin Drilling owned the helicopter that the Uintah
Countv Sheriffs Office needed to search for a missing woman. Without a corporations ability to

be considered a volunteer, a corporation may be reluctant to provide equipment and equipment
operators to a government in need.
The Courtfindsthat corporations are considered persons for purposes of the Workers
Act.
EL Whether Mr. Grayson can be considered a voluntee: under the Volunteer Government
Workers Act when he was compensated by his employer.
Again, Utah Code Arm. § 67-20-2 defines 'Volunteer51 as ''any person who donates
service without pay or other compensation except expenses actually and reasonably incurred as
approved by the supervising agency." Tne Plaintiffs argue that Mr. Grayson was not a volunteer
because he was paid his salary as a helicopter pilot by Pete Martin Drilling.
Clearly, the relationship the Workers Ac: focuses on is the relationship between the
volunteer and the agency accepting the volunteer sendees. The person providing the services is
a volunteer so long as the agency accepting the volunteer sendees does not compensate for the
services. In other words, whether a person is a volunteer is determined from the perspective of
the agency reoehmg the services. It is of no consequence to the agency receiving the sendees
whether a person volunteering is being paid by someone else. The person is a volunteer, as far as
the agency is concerned, if the agency does not pay them.
Here, there is no evidence Mr Grayson was compensated by Uintah County for his
helicopter sendees Therefore, the Conn finds that Mr. Grayson could be a volunteer under the
Workers Act even though he was paid by his employer Pete Martin Drilling

III. Whether the Helicopter Defendants qualify as volunteer government workers under the
Workers Act.
Tne final issue is whether the Helicopter Defendants were volunteer government workers
-under the Workers Act. Specifically, the issue is whether the Workers Act requires volunteer
services to be pre-approved,
Utah Code Ann. § 67-20-4 states:
A volunteer may not donate any service to an agency unless the volunteer's sendees
are approved by the chief executive of that agency or his authorized representative,
and by the office of personnel having jurisdiction over that agency.
Here, approval of the Helicopter Defendants' service by the Uintah County
Commissioners came after the Helicopter Defendants provided the sendee. The Plaintiffs argue
that the Workers Act requires volunteer services be approved before the sendee is rendered.
Uintah County and the Helicopter Defendants argue that the statute does not require preapproval, bu: simply requires approval of the volunteer sendees.
Tne plain language of the statute requires that the volunteer sendees be pre-approved.
While the statute does not explicitly use the words ''prior approval" or "pre-approvaT. the statute
does indicate that a person may not volunteer unless the services are approved That is another
way of saying a volunteer sendees must be pre-approved. If a person cannot volunteer unless
approved, logic dictates that the statute requires volunteer sendees be pre-approved. Tnere
would be no reason for the legislature to use language stating a ; volunteer may not donate"
unless orior approval wras required.
Also, Uintah County argues that the Workers Act is a remedial statute designed to
encourage people to volunteer Uintah Countv argues that construing this remedial statute

liberally requires the Court to find that pre approval is not required. However > after the fact
approval would not encourage people to volunteer. After the fact approval would likely
discourage people to volunteer. The Workers Act provides a volunteer such things as workers'
compensation coverage, governmental immunity from suit and volunteer experience credit. No
volunteer would be encouraged to render their sendees if those benefits were nor established for
them before hand In other words, if the benefits the Workers Act provides are the carrot that
entice people to volunteer, that carrot needs to be offered before the volunteer provides the
sendees, not after. If a volunteer is encouraged to be a volunteer government worker because of
the benefit of being provided with immunity, worker's compensation, and volunteer experience
credit, that benefit would need to be ensured to the volunteer before the sendee is rendered.
Furthermore, the parties have not given, nor is the Court aware of, any explanation of
what purpose approval of a volunteer's services after the fact would senre. There is no reason
this Court can imagine for the legislature to craft a statute requiring approval of volunteer
services if approval after the fact was sufficient. After the fact approval leads to a situation
where the agency receiving the volunteer senices decides whether the volunteer should be
shielded by governmental immunity in the event an injury occurs. Approval after the fact would
allow the governmental agency, not a judge or a jury, to decide lawsuits after they are filed.
Throughout the pleadings dealing with this Motion, the question was raised of the
practicality of getting approval for a volunteer sendee under emergency circumstances. Simply
put, that is not a question this Court has to decide, This Court merely has to use the statutes that
the legislature has provided and follow them. The Workers Act requires approval of the
volunteer's sendees, in an emergency situation or otherwise, and prohibits a volunteer from

providing those services until they are approved.
Here, the Helicopter Defendants provided their services to the Uintah County Sheriffs
Office before those sendees were approved. The statute clearly prohibits that sequence The
approval of the Helicopter Defendants* sendees came months after the accident and months after
the suit was filed The Court finds that the Workers Act requires approval before the sendees are
rendered, Therefore, the Workers Act does not apply in this situation. Consequently, there is no
basis for Uintah County to intervene in this matter. Uintah County's Motion to Intervene and the
Helicopter Defendants joinder in that Motion, is denied.
Finally, the Helicopter Defendants make the alternative argument that summary judgment
should enter in their favor based on the loaned employee doctrine The Helicopter Defendants
argue that Brian Grayson was loaned to Uintah County7 and their employee. The Helicopter
Defendants Motion under this alternative basis is denied for the reasons set forth by Uintah
County b their Repl}- Memo, The loaned employee doctrine has no application to a
governmental entity under Utah law7. The method for becommg an employee of the government
under these types of circumstances is provided for by statute Therefore, the common law loaned
employee doctrine has been preempted b}r statute.
Furthermore, under Utah law the loaned employee doctrine "provides that if a labor
service loans an employee to a special employer for the performance of work, then the employee,
w/± respect to thai worL is the employee c: the special employer for whom the work or service
is performed.'* Ghersi v Saiazar. 883 P.2c 1352, 1356 (Utah 199^) Tne loaned employee
applies when c*the employee has made a contract of hire

with the special emplcyer[.]" Id

Here, there is no evidence that any of the involved parties made a contract for hire

Furthermore, none of the parties could be properly characterized as a labor sendee, Therefore,
the loaned employee doctrine does not apply. The Helicopter Defendants' alternative motion for
summary judgment is denied.
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EIGHTH JUDICIAL DISTRICT COURT
UINTAH COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE ORR,
individually, on behalf of their deceased son,
KEVIN ORR, HOLLY ORR, individually
and on behalf of the estate and heirs of
KEVIN ORR,
Plaintiffs,
vs.

)
)
PLAINTIFFS' MEMORANDUM IN
) OPPOSITION TO UINTAH COUNTY,
UTAH'S MOTION RE:
)I
))
INTERVENTION AND
)
SUBTITUTION OF PARTIES
]
]

BRIAN GRAYS ON, PETE MARTIN
;)
DRILLING, INC., RAT AIR, INC., and
MOON LAKE ELECTRIC ASSOCIATION, )
INC.,

Civil No. 070800045
Judge John R. Anderson

Defendants.

INTRODUCTION
This case involves the tragic death of an officer, Kevin On' of the Uintah County
Sheriffs department. The accident occurred when a helicopter owned by either Pete Martin
Drilling or Rat Air, Inc. and piloted by Brian Grayson collided with power lines. Detective Ondied from injuries received in the crash.

Defendants Pete Martin, Rat Air and Grayson have moved for an order substituting
Uintah County under either Utah Stat. Ann. §63-30b-l et seq or Utah Stat. Ann. 67-20-3(l)(c).
The motion is technically incorrect under either statute. The proper motion is a motion to
dismiss for immunity under §63-30(b)-2. If there is a dismissal, Uintah County may be sued
pursuant to Utah Stat. Ann. §63-30b-3. Under Utah Stat. Ann. §67-20-3(1) (c), the proper course
would to maintain the case of action against the helicopter defendants and in the event that a
verdict is rendered, the county would provide indemnity. Under neither statute is it appropriate
to dismiss the helicopter defendants and substitute the county. Plaintiff will assume that this is a
motion to dismiss and proceed accordingly.
The motion to dismiss with respect to Grayson is not well taken because Grayson was
compensated for his time and was not a volunteer as defined by the Utah Stat. Ann. §63-30b-2.
The motion with respect to Pete Martin and Rat Air is premature as plaintiff has served a number
of subpoenas and set a number of depositions to determine if those entities received
"compensation" as defined in the statute. Therefore, the Court should deny the motion to
dismiss Grayson and reserve judgment as to the other entities until discovery has been
completed. Further, the §63-30b-2 does not immunize grossly negligent actions and until
discovery has been completed, there is no basis to dismiss the helicopter defendants.
Substitution of parties is not appropriate under Utah Stat. Ann. §67-20-3(1) because that
statute only provides for "liability protection and indemnification normally afforded paid
government employees." If the County chooses to do so, it may defend and indemnify but this
does not mean that there would be a substitution of parties. The situation would be the same as if

2

a county employee was sued and the county defended and indemnified. The employee would
remain a party to the lawsuit.
The question of who is a volunteer under either statute is one of law not withstanding the
opinions of the county attorney and the defendants. Thus, rather than relying upon the
statements of each, the court must determine the status of each entity relying upon the law and
the authorities. The purpose of the motion to dismiss is to substitute Uintah County for the
defendants, thus limiting liability to the statutory minimums. This motion is therefore of
substantive importance because rather than financially responsible defendants, Detective

OIT'S

widow will be limited to statutory minimums. Thus, as a matter of fundamental fairness, the
court should examine carefully defendants' claims.
I.

BRIAN GRAYSON WAS NOT A VOLUNTEER
Utah Stat. Ann. §63-30b-2 provides for immunity for "Any person performing sendees

on a voluntary basis, without compensation..." Section §63-30b-l(2) defines "Compensation"
as "payment for services in any form whatsoever..." The statute does not require that
compensation be paid by the public entity. It merely requires that it be paid.
The deposition testimony clearly indicates that Mr. Grayson was paid for his time as a
helicopter pilot.
Q.

A.
Q.
A

Okay. Now, one thing that we know is that on November 21, 2006,
when you were in the helicopter with Kevin Orr, you were paid for
that time in the helicopter vis-a-vis your $4,000 every-two week
salary; correct?
Correct.
In other words, you were compensated for your time; correct?
Correct.

Deposition of Grayson, page 70. Flying the mission was just part of Grayson's job. The
deposition establishes that he was told where to take the helicopter and that he was to be paid for
flying wherever and whenever needed. Because "Compensation" means payment for services in
any form whatsoever, Grayson is compensated and is thus not a volunteer under §67-30b-2.
The same conclusion is reached under §67-20-2. There "volunteer" means any person
who donates service without pay or other compensation..." As demonstrated above, Grayson
was paid for his time. Neither statute requires that payment be made by the goveiTimental entity.
Thus, Grayson is not a volunteer.
There is a further question of fact as to whether Mr. Grayson, who was injured in the
crash, was a volunteer under Utah Stat. Ann. §67-20-3. Subsection (1) (a) provides that a
volunteer is considered a government employee for the purpose of receiving workers'
compensation medical benefits. The record is clear that the county did not pay Mr. Grayson
workers' compensation.
Q. As a matter of fact, as we sit here today, we've been over this, you have not
received any benefits from Uintah County for what you did that day; correct.
A. Correct.
Q. Are you aware that as a volunteer you're entitled to workers' compensation
benefits, if that in fact is the case? Has anybody told you that?
A. No.
Q. Okay. And as a matter of fact, Uintah County has never called you and
provided you with workers compensation benefits.
A. Correct.
Deposition of Grayson, Page 113.
II.

DISCOVERY IS PENDING AS TO COMPENSATION OF PETE MARTIN
DRILLING
4

Attached to this Memorandum and incorporated by reference are subpoenas directed to
various entities. The purpose of these subpoenas is to discover the nature and extent of
compensation received either by Pete Martin Drilling or Rat Air. Because "Compensation"
means payment for services in any fomi whatsoever, the following subjects need to be explored.
A. If either Pete Martin Drilling or Rat Air took a tax deduction because of the loss of their
helicopter.
B. If either Pete Martin Drilling or Rat Air received preferential treatment from Uintah
County with respect to land use planning or drilling permits or any other permit as a
result of its relationship with the County.
C. If Pete Martin Drilling received any benefit by way of advertisement or public good will
as a result of providing its helicopter.
All of these would clearly be compensation under the statute because they would be
payment for services in "any form whatsoever." Discovery is just beginning on these subjects.
Utah Rules of Civil Procedure, Rule 12(b) (6) provides that "If, on a motion asserting... a failure
to state a claim upon which relief can be granted, matters outside the pleadings are presented to
and not excluded by the court, the motion shall be treated as one for summary judgment and
disposed of as provided by Rule 56 and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56." Under Rule 56(f), the court
may order a continuance to allow depositions to be made.
In this case, depositions have already been noticed. The discovery needed is clearly
framed. If in fact the helicopter defendants took tax treatment for the loss of the helicopter, it is

5
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compensation and they are not volunteers. The plaintiff should be given ample time to resolve
this issue.
Further, correspondence proves that the Helicopter defendants received compensation for
their designation as volunteers. Attached to this memorandum and incorporated by reference is a
series of documents demonstrating that the county would not designate them as volunteers until
the owners of the helicopter agreed not to claim damages to their helicopter. This is a quid pro
quo and under the statutes is compensation. Thus, the helicopter owners appear to be nonvolunteers.
Essentially, what has happened in this case is that the helicopter defendants have
bargained with the county, given up valuable consideration, to receive the county's blessing as
volunteers. They thereby seek to limit their liability to the municipal minimums instead of
paying full value for the case. The defendants have a one million dollar insurance policy. By
ostensibly becoming volunteers, they hope to avoid paying policy limits. This avoidance is
compensation under the statute. Therefore, as a matter of law, they are not volunteers.
III.

DISCOVERY IS CONTINUING AS TO GROSS NEGLIGENCE
Utah Stat. Ann. §63-30b-2 provides an exception from immunity if the "decisions or

actions were grossly negligent." The NTSB report has yet to be filed. It is likewise premature to
determine that the actions of Grayson and his employers were not grossly negligent. By granting
this motion to substitute, the court is precluding any discovery or depositions concerning gross
negligence. If the report had been filed and discovery concerning the pilot's actions were
available, this motion might have more merit. However, since the NTSB has yet to report the
motion to dismiss is clearly premature.
6

The deposition of Grayson provides ample evidence that the helicopter defendants were
grossly negligent. Mr. Grayson acknowledges that the power lines were clearly marked on the
aeronautical chart and that he identified them before he took off. Deposition page 264-265, He
flew over the lines at least twice before the collision. Deposition page 293. However, He
testified that "I did a visual scan in the general vicinity and saw no such power lines that were
mentioned on the chart. Deposition page 303. Grayson denies ever seeing a string of power
poles that was clearly marked on the chart despite weather conditions that were appropriate for
visual flying. Deposition page 306-307.
The Defendants in their moving papers have not indicated what the appropriate standard
of care was with respect to flying a helicopter at less than one hundred feet when the pilot knows
from the aeronautical chart that there are power lines in the immediate vicinity. The "standard of
care is not "fixed by law" but is resolved by the finder of fact. Wycalls v. Guardian Title of
Utah, 780 P.2d 821,825 (Utah Ct. App. 1989). "Identification of the proper standard is a
necessary precondition to assessing the degree to which conduct deviates, if at all, from the
standard of care—the core test in any claim of gross negligence." Berry v. Greater Park City
Company -P.3d—, 2007 UT 87 (Utah October 30, 2007). Thus, there is a question of fact
concerning gross negligence and it is inappropriate to dismiss the helicopter defendants under
§63-30b-2 on this record.
IV.

CORPORATIONS ARE NOT VOLUNTEERS
The Statute (§63-30b~2) refers to "any person" performing service on a voluntary basis.

The statute is referring to individual natural persons performing acts. §67-20-2(3) (a) defines a
"volunteer" as a person who donates service. It is not clear from these statutes that corporations
7

providing equipment enjoy the same protection as volunteer search and rescue workers. It is
clear that corporations cannot be "Compensatory service workers" §67-20-2(2) or 'Volunteer
safety officers" §67-20-4. It is likewise clear that volunteers must be considered "government
employees" under §67-20-3. A corporation is not an employee. Further, corporations do not
receive workers' compensation benefits nor are they properly licensed to operate motor vehicles.
§67-20-3 (a) (b) and (c). Thus, the structure of the statutes would indicate that only natural
persons may be volunteers.

V.

THE SERVICE WAS NOT PROPERLY APPROVED
§67-20-4 provides that a volunteer may not donate any service to an agency unless the

volunteer's services are approved by the chief executive of that agency or his authorized
representative, and by the office of personnel having jurisdiction over that agency.
The deposition of Robert Vanderbusse, deputy sheriff indicates that, he not the sheriff
requested the helicopter.
I can't remember the exact number of days prior to that, but my wife's cousin,
Deb Turney, came to me and said that her daughter was missing, and she had
been missing for several days. We had searched with no success in finding her.
We felt that the use of a helicopter would benefit—cover a larger area, and I
called down to Pete Martin Drilling, spoke with Lori Martin and requested the use
of her helicopter—or their helicopter to conduct a search.
Deposition page 6.
The record reflects that it was not the sheriff- the chief executive officer who requested or
approved the use of the helicopter. Further, there is no indication that the personnel office of the
county approved the use of the helicopter. Thus, on both prongs of the statute, the helicopter
defendants were not approved as volunteers.
8

CONCLUSION
It is not clear from the moving papers as to whether the helicopter defendants motion is
made under the immunity statute, §63-30b-2 or the indemnity statute §67-20-3(l)(c).

Under the

immunity statute, Mr. Grayson is not a volunteer because he was compensated. The documents
from the county indicate that the owners of the helicopter receive a quid pro quo for their
designation as volunteers. This is compensation under the statute. Discovery is needed to
determine whether the owners received further compensation. Further, there is a question of
fact as to whether the defendants were grossly negligent. The statute appears to immunize
natural persons rather than corporations.
Under the indemnity statute, the motion is not proper because the statute provides for
defense and indemnity not substitution of parties. The statute provides these protections for
natural persons, not corporations. Grayson is not a volunteer because he received pay for his
services. He is not a volunteer because the county did not pay him workers' compensation.
Lastly, none of the defendants are volunteers because neither the chief executive officer nor the
head of personnel approved the service.
For all of these reasons, the motion to substitute parties should be denied.
DATED this

l5

day of November, 2007.

Dairen A. Davis
Kenneth D. Lougee
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the following PLAINTIFFS'
MEMORANDUM IN OPPOSITION TO UINTAH COUNTY, UTAH'S MOTION RE:
INTERVENTION AND SUBTITUTION OF PARTIES was delivered as noted, on this / _ )
day of November, 2007, to the following:
Tim Dalton Dunn
Gerry B. Holman
DUNN & DUNN
•>nd
505 East 200 South, 2™ Floor
Salt Lake City, UT 84102

(^) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Loni F. DeLand
ATHAY&DELAND
43 East 400 South
Salt Lake City, UT 84111

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Roger H. Bullock, Esq.
STRONG & HANNI
3 Triad Center, Ste 500
Salt Lake City, UT 84180

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Mary A. Wells
WELLS, ANDERSON & RACE, L.L.C
1700 Broadway, Suite 1020
Denver, CO 80290

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Richard A. Van Wagoner
Robert H. Harrison
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Suite 1100
P.O. Box 45000
Salt Lake City, UT 84145

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

EXHIBIT C

COMMISSION RESPONSE TO REQUEST FOR AUTHORIZATION TO ACT

Mr Peterson,
Please consider ihii document an official authorization to:
Acknowledge the volunteer status of Pete Martin Drilling, Inc, Rat Hole
Air. Inc and Brian Grayson, as volunteers for Uintah County

/fchzL,
L

Daied /hi^ti

/f5/

Daied fltUX - It , &0

Z^&pj

7

MAMJK-

A^^y

Darlene Burns
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EXHIBIT D

Jesse C. Trentadue (#4961)
SUITTER AXLAND, PLLC
8 East Broadway, Suite 200
Salt Lake City, Utah 84111
Tel: (801) 532-7300
Fax:(801)532-7355
Edwin T. Peterson,
Deputy Uintah County Attorney
152 East 100 North
Vernal, Utah 84078
Tel: (435) 781-5436
Fax:(435)781-5428
Attorneys for Uintah County, Utah
m THE EIGHTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY
STATE OF UTAH
CLAUDIA ORR and EUGENE ORR,
individually, on behalf of their deceased
son, KEVIN ORR, HOLLY ORR,
individually and on behalf of the estate and
heirs of KEVIN ORR,
Plaintiffs,

UINTAH COUNTY, UTAH'S
COMBINED MOTION AND
MEMORANDUM RE:
INTERVENTION AND
SUBSTITUTION OF PARTIES

Vb.

BRIAN GRAYSON, PETE MARTEN
DRILLING, INC., RAT AIR, INC., and
MOON LAKE ELECTRIC
ASSOCIATION, INC.,
Defendants.

Civil No. 070800045
Judse John R. Anderson
ORAL ARGUMENT REQUESTED

This case arises out of the death of Detective Kevin Orr of the Uintah
County Sheriffs Office. Detective Orr was killed during a search and rescue
operation being conducted by the Uintah County Sheriffs Office. At the time of
his death, Detective Orr was a passenger in a helicopter owned by Defendant Pete
Martin Drilling, Inc. and operated by Pete Martin's employee Brian Grayson. That
helicopter had on it the logo of Rat Air, Inc. and wras in the process of being
transferred to Rat Air when the accident that took Dective Orf s life occurred.
Pilot Grayson was flying the helicopter under the direction of Detective Orr
when the helicopter collided with overhead power lines and crashed. At the time
of this accident Pete Martin Drilling, Inc., Grayson and Rat Air, Inc. were
volunteers assisting the Uintah County7 Sheriffs Office. As such, Pete Martin
Drilling, Inc., Grayson and Rat Air, Inc. come within the protections of the Utah
Volunteer Government Workers Act, Utah Code Ann. §§ 67-20-1, et seq. This law
provides, in pertinent part, that i:(a) volunteer is considered a government
employee for purposes of. . . (c) liability protection and indemnification normally
afforded paid government employees." {Id. at § 67-20-3(l)(c). Under the
provisions of the Governmental Immunity Act of Utah §§ 63-30(d)-101, et seq.,
Plaintiffs' exclusive remedy against these volunteers is an action against Uintah
Count}7, not the volunteers.
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WHEREFORE, pursuant to Utah Rules of Civil Procedure 24 and 25, the
Governmental Immunity Act of Utah, the Utah Volunteer Government Workers
Act, and the doctiine of sovereign immunity Uintah County, Utah hereby moves to
intervene in this action and to substitute itself in the place and stead of Pete Martin
Drilling, Inc., Brian Grayson and Rat Air, Inc., including modifying the caption of
this case to reflect Uintah County, Utah and Moon Lake Electric Association, Inc.
as the only defendants. Uintah County's Memorandum in Support is set forth
below. Oral argument is requested.
STATEMENT OF FACTS
The facts the Court needs to rule upon this Motion are as follows:
1.

Detective Orr died as a result of an accident that occurred on

November 25, 2006, near the Green River just south of Jensen, Utah. {Amended
Complaint, %9.) At the time of this accident, Detective Orr was employed by the
Uintah County Sheriffs Office and he was also involved in the search for a
missing Jensen woman. {Id. at %% 10 and 17.)
At the time of this accident, Detective Orr was a passenger in a helicopter
that was aiding in that search. {Id. at ^j 11.) Brian Grayson was the pilot of the
helicopter. {Id. at \ 12.) The helicopter was owned by Pete Martin Drilling, Inc.
(Id. at ^ 13; Pete Martin Depo., pp. 8-9.) However, the helicopter was in the

3
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process of being transferred to Rat Air, Inc. Hence. Rat Air's logo was on the
aircraft. {Pete Martin Depo., pp. 8, 65 and 79)1
2.

When this crash occurred. Robert E. Vandebusse was the Chief

Deputy Sheriff of the Uintah County Sheriffs Office and second in command to
Sheriff Hawkins. As second in command, Vandebusse, asked Pete Martin
Drilling, Inc. for the use of its helicopter and a pilot to assist in the search for the
missing woman. {Vandebusse Depo., pp. 4-6 and 8.) Vandebusse made that
request to Lori Martin, Secretary and Treasurer of Pete Martin Drilling, Inc. Lori
Martin said that Pete Martin Drilling, Inc. would do anything they could to help.
Q:

Who was is that you were able to talk to at Pete Martin
Drilling?

A:

I first spoke - 1 believe his name is Dennis Hullinger. I am
not sure on that. Then I was told that I'd need to talk to Lori
- 1 asked for Pete and he was out of town. I spoke with Lori
and told her what the situation was and requested the
assistance and their pilot Brian Grayson, and their helicopter.

Q:

What did Lori say?

A:

She basically said absolutely, anything she could do to help.

{Vandebusse Depo., p. 9). :
1

The relevant pages from Pete Martin's deposition are attached hereto as Exhibit 1.
The relevant pages from Vandebusse's deposition are attached hereto as Exhibit
2. The Uintah County Sheriffs Office had used Pete Martin Drilling's helicopter
and pilot to assist in a prior case known as the "Yellow Jacket" investigation. Pete

2

A

3.

In her deposition, Lori Martin confirmed that conversation. Lori

Martin testified as follows:
Q:

When you - when you got the call from the Sheriff, the Deputy
Sheriff, he asked you if you would make the Pete Martin Drilling
helicopter and pilot available to assist in the search; true?

A:

He asked if we could help.

Q:

And you knew that he wanted the helicopter, and he wanted Grayson
piloting?

A:

Yes.

Q:

And you told him you would be glad to help as long as the helicopter
was available; true?

A:

Yes.

Q:

And then you called Dennis to see what the schedule was?

A:

Huh-huh. Affirmative.

Q:

Correct?

A:

Yes.

Q:

And you learned that the helicopter and Mr. Grayson were available:
true?

A:

Yes.

Martin Drilling did not bill the Sheriffs Office for that assistance either.
Vandebusse told Pete Martin that the Sheriffs Office did not have the funding to
pay for the assistance to which Pete Martin responded that there was no need to
since he would volunteer his equipment. (Id. at pp. 9-12.)
3

Q:

And you called Mr. Grayson, to see that Mr. Grayson would make
the apporopriate contacts and do what needed to be done; correct?

A:

Yes.
* **

A:

No, I just had called Brian to see if he wanted to go ahead. .And he
said yes. he would.

(Lori Martin Depo., pp. 80-81.)3 Lori Martin then told Brian Grayson to go to the
airport and assist the Sheriffs Office with the search. (Grayson Depo., pp. 5961.)4
4.

When Chief Deputy Vandebusse spoke to Lori Martin, she did not

request payment for use of the helicopter and pilot. Chief Deputy Sheriff
Vandebusse did not offer payment. (Vandebusse Depo., p. 14.) It is undisputed
that Uintah County paid nothing to Pete Martin Drilling. Inc., Brian Grayson or
Rat Air. Inc. for the use of the helicopter. (Pete Martin Depo., pp. 147-149; Lori
Martin Depo., pp. 124 and 126; Vandebusse Depo., pp. 15. 22 and 23.) In fact
Pete Martin had previously told Vandebusse that if the Sheriffs Office ever

3

The relevant pages from Lori Martin's deposition are attached hereto as Exhibit 3.
The relevant pages from Brian Grayson's deposition are attached hereto as
Exhibit 4.

4

6

needed the helicopter for anything, it was at their disposal and to give him a call.
(Vandebusse Depo., p. 8.)
5.

As with the prior Yellow Jacket investigation, there was no

arrangement by Uintah County or the Uintah County Sheriffs Office to pay pilot
Brian Grayson. (Vandebusse Depo., p. 15; Lori Martin Depo.* p. 126.) Simply
put these volunteers received no compensation or benefit from Uintah County or
the Uintah County Sheriffs Office for the search and rescue flight on November
21, 2006. More importantly. Vandebusse had no doubt that Pete Martin Drilling,
Grayson and Rat Air were volunteers in this search operation.
Q:

I will direct your attention to the second paragraph where it says
;
Tete Martin Drilling and Rat Air, Inc., at the request of the County,
volunteered the use of the aircraft and pilot in a search and rescue
operation on the 21st of November, 2006. My question is, does that
statement agree or disagree with your knowledge of the facts?
* * *

A:

We would agree with it.

Q:

And I will ask you about the next sentence, which reads: 'The
County7 accepted the voluntary sendees from the afore-mentioned
companies and the pilot, Brian Gra}rson, on that date?' Does that
statement agree or disagree with your knowledge of the facts?

A:

I aeree with it.

7

(Vandehusse Depo., p. 44.)D
6.

Vandehusse said that he told Lori Martin that he would put one of

his officers in the helicopter with the pilot and that this officer "would kind of
dictate where the helicopter was to go/ 5 (Vandehusse Depo., p. 12.) That Officer
was Detective Orr.
7.

It is undisputed that the Uintah County Sheriffs Office was in

charge of and supervised the search:
A:

As far as the search, the search was under the supervision of the
Sheriffs Department. The Sheriffs Department and their
employees were in charge of this.
%

5

*

5ji

Q:

Who in the Sheriffs Department was responsible for the
entirely of the activities associated with this search. . .?

A:

That would have been Detective Campbell.

Q:

All right and because the helicopter activities were part of
the search, Detective Campbell was the person who was.
for the Sheriffs Department responsible for the helicopter
activities?

A:

Yes and no. He placed Detective Orr in the helicopter, at
which time Detective Orr would have been responsible for
directing the search.

That testimony was directed at a letter written by Deputy Uintah County
Attorney Ed Peterson confirming Pete Martin Drillling. Inc., Gra3?son and Rat
Air's volunteer status. A cop}' of that letter is attached hereto as Exhibit 5.

(Vandebusse Depo.. pp. 22 and 40; Lori Martin Depo.> pp 126-27)
8.

Brian Grayson is a licensed helicopter pilot. (Grayson Depo.9 pp.

9-10.) On the date of this accident Grayson piloted the helicopter under the
direction of Detective Orr. Detective Orr instructed Grayson to start the search
mode, including making left hand turns. Detective Orr also instructed Grayson to
slow the helicopter down, and to fly in a circular pattern. Grayson made two or
three 360° orbits when the helicopter collided with an unmarked high tension
power line that spanned the river.
Once I arrived at the general area, he [Detective Orr] instructed me
which way to go and how to fly. Once we got to the actual accident
site, there were several search and rescue members on the ground
searching by ground. Once we got to the sight he [Detective Orr]
instructed me to start to search mode, making left hand turns, and to
descend and to slow the aircraft down. And we were going to work
from the primary accident site in an outward direction in a circular
pattern. I made approximately two to three 360° orbits and collided
into some high tension power lines that spanned the river.
(Grayson Depo., pp. 70-71.)
9.

As in their Sixth and Eighth Affirmative Defenses, Pete Martin

Drilling, Inc., Grayson and Rat Air, Inc. raised the Utah Volunteer Governmental
Workers Act and the Governmental Immunity Act of Utah provisions. (Answer to
Amended Complaint) In addition, the Uintah County Commission has
acknowledge Pete Martin Drilling. Inc., Grayson and Rat Air, Inc/s status as

volunteers under the Utah Volunteer Governmental Workers Act. Hence. Plaintiffs
could hardly be surprised by this Motion. A copy of that Acknowledgement is
attached hereto as Exhibit 6.
UINTAH COUNTY HAS A RIGHT
TO INTER\T:NE IN THIS MATTER
Intervention is governed by Utah Rule of Civil Procedure 24.

In this

instance, Rule 24(a) which speaks to "intervention of right/' This Rule provides
that upon timely application anyone shall be permitted to intervene in an action:
(1) when a statute confers an unconditional right to intervene; or (2) when the
applicant claims an interest relating to the property or transaction which is the
subject of the action and is so situated that the disposition of the action may. as a
practical matter, impair or impede one's ability* to protect that interest. {Utah R.
Civ. 24(a).) Both grounds for intervention exist in this case.
To begin with, the Governmental Immunity Act specifically

defines

''employee*' to be volunteers under Utah Volunteer Government Workers Act.
Utah Code Ann. § 63-30d-102(2)(a)(ix). The Govemmemal Immunity Act goes on
to state that a "plaintiffs exclusive remedy" is to sue the governmental entity and
that unless the employee acted or failed to act through fraud or willful misconduct
or was involved in the operation of a vehicle while under the influence of drugs or
alcohol ""no employee may be joined or held personally liable for acts or omissions

occurring: (a) during the performance of the employee's duties, (b) within the
scope of employment, or (c) under color of authority." (Id. at § 63-30d-202(4).
These Utah laws clearly give Uintah County the right to intervene. Intervention is
also necessary to both protect the rights of the volunteers and to foster the purposes
of the Volunteer Government Workers Act because unless Uintah County does so5
it may no longer be able to attract such volunteers. Uintah County's right to
intervene is also supported by a review of the case law under an analogous statute
governing federal employees.
The federal counterpart of the Governmental Immunity Act of Utah is the
Federal Tort Claims Act. Like the Utah law. this federal law provides that a
plaintiffs exclusive remedy is to sue the Government. Compare Utah Code Ann.
§ 63-30d-202(4) with 28 US.C 2679(b)(1). Also like the Utah law, the federal
law provides that a judgment entered in a case involving the Government bars any
action against the employee. Compare Utah Code Ann. § 63-30d-202(3)(b) with
28 US.C 2676. Once it is determined that a federal employee was acting within
the scope of his or her employment at the time of the accident giving rise to a
plaintiffs injury, the United States is substituted in the place and stead of the
employee and the caption of the case is changed to reflect the United States as the
defendant rather than the employee. See Bullion v. Livesay, 83 F.R.D. 291 (Ed.
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Tenn. 1979). The same procedure is applicable to Uintah County in this case.
UINTAH COUNTY SHOULD BE SUBSTITUTED AS A DEFENDANT
IN THIS ACTION IN THE PLACE AND STEAD OF PETE MARTIN
DRILLING. INC, . BRIAN GRAYSON. AND RAT AIR, INC,
Under § 67-20-2(3 )(a) of the Volunteer Government Workers Act,
'Volunteers means anybody who donates sendees without pay or other
compensation except expenses actually and reasonably incurred as approved by the
supervising agency." {Utah Code Ann. § 67-20-2(3)(a). "Agency" includes a
County. (Id. at § 67-20-2(l)(b). Pete Martin Drilling, Inc., Rat Air, Inc. and
Grayson are clearly "volunteers" within the meaning of this Act. Their status as
volunteers necessarily triggers application of the Governmental Immunity Act of
Utah so as to make Uintah County the proper defendant instead of the volunteers.
See Brown v. Wanlass, 18 P.3d 1137 (Ut. App. 2001)(under Utah's Governmental
Immunity Act, absent fraud, malice or the operation of a motor vehicle while
impaired, an injured plaintiff has no claim against the employee). Given these
circumstances, Uintah County, Utah should be joined in this action as a defendant
and Pete Martin Drilling. Inc., Rat Air, Inc. and Brian Grayson should be
dismissed
CONCLUSION

Uintah County should be substituted as a named defendant in this action,
Pete Martin Drilling, Rat Air, Inc. and Brian Grayson should be dismissed with
prejudice and the caption of this case should be changed to reflect the remaining
defendants to be: Uintah County, Utah and Moon Lake Electric Association, Inc.
DATED this 7th day of November, 2007.
SUITTER AXLAND. PLLC

Byv V"
-

r

' Jesse C. Trentadue

UINTAH COUNTY ATTORNEY
/'•

x

r \

V

1 Edwin T. Peterson
<

'Deputy Uintah County Attorney
Attorneys for Uintah Countv, Utah

CERTIFICATE OF SERVICE
I hereby certify that on this 7th day of November, 2007 a true and correct
copy of the foregoing UINTAH COUNTY UTAH'S COMBINED MOTION AND
'MEMORANDUM RE: INTERVENTION AND SUBSTITUTION OF PARTIES was
served by the method indicated below, to the following:
Darren A. Davis
5664 South Green Street
Salt Lake City, UT 84123

(
(
(
(

Tim Dalton Dunn
Gerry B. Holman

()
( )

DUNN & DUNN

( )

505 East 200 South, 2nd Floor
Salt Lake City, UT 84102

( )

Loni F. DeLand

( )

ATHAY&DELAND

( )

43 East 400 South
Salt Lake City, UT 84111

( )
()

Richard A. Van Wagoner
Robert H. Harrison

()
()

SEGFRIED & JENSEN

)
)
)
)

() U. S. Mail, Postage Prepaid
(x) Hand Delivered
() Overnight Mail
() Facsimile
(x) U. S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile
(x) U. S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile

10 Exchange Place, Suite 1100
P.O. Box 45000
Salt Lake City, UT 84145

()

(x) U. S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile

Maty A. Wells
Wells, Anderson & Race, LLC
1700 Broadway, Suite 1020
Denver. CO 80290

()
( )
()
()

(x) U. S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile

Roser Bullock
()
STRONG &HANNI
()
3 Triad Center, Suite 500
()
Salt Lake City, UT 84180
()
Attorneys for Brian Grayson, Pete Martin
Drilling. Inc. and Rat Air, Inc.

(x) U. S. Mail. Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile

SNOW, CHRISTENSEN & MARTINEAU ( )
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EXHIBIT 1

IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE
ORR, individually, on
behalf of their
deceased son, KEVIN
ORR, HOLLY ORR,
individually and on
behalf of the estate
and heirs of KEVIN
ORR,

Civil No. 070800045
Deposition of:
CARL DALE "PETE" MARTIN

Plaintiffs,
vs.
BRIAN GRAYSON, PETE
MARTIN DRILLING, INC.,
PAT AIR, INC., and
MOON LAKE ELECTRIC
ASSOCIATION, INC.,
Defendants.

September 26, 2007
9:07 a.m.

WESTON PLAZA HOTEL
1684 west Highway 4 0
Vernal, Utah
VIKI E. HATTON
Registered Professional Reporter

1

1

P R O C E E D I N G S

2

CARL DALE "PETE" MARTIN,

3

called as a witness, for and on behalf of the

4

plaintiffs, being first duly sworn, was examined and

5

testified as follows:

6

EXAMINATION

7

BY MR. DAVIS:

8

Q

9

please.

10

A

Carl Dale Martin.

11

Q

And, Mr. Martin, what is your business

12
13
14

Can I have you state your name for the record,

address?
A

It's Vernal, Utah.

I can't give you the

physical address.

15

Q

Okay.

16

A

I'm in the oil field.

17
18
19

What business are you involved with?
It's called Rat Ecie

Drilling.
Q

Okay.

Are you al,

Pete Martin Drilling?

20

A

That's -- yes, that is the business

21

Q

Okay.

22

one in the same?

And help me understand that,
Are they separate businesses?

23

A

Pete Margin Drilling is the business.

24

Q

Okay.

25

A

A

Okay.

2

MR. BULLOCK:

Darren, I may be able to save a

3

moment here.

4

Inc., and you're free, of course, to ask him about that.

5

MR. DAVIS:

6
7

There is a -- a company called Rat Air,

Q
point.

Yes.

(BY MR. DAVIS)

That's where I'm going next.
Your counsel led me to my next

Rat Air, are you involved with that?

8

A

Yes.

9

Q

Okay.

10

A

What -- we were setting up a corporation, when

And tell me what that is.

11

we bought the helicopter, to put it in, and we were in

12

the process of doing that.

13

needed a better way of getting our hands back and forth

14

to the locations.

15

best way we could find to do it.

16

crow flies, it's not that far out there, but

17

driving-wise with the mountains and the windy roads,

18

sometimes it takes them three or four hours to get out

19

there, where the c h o p p e r c a n get out t h e r e in 2 0

20

minutes.

21

the job sites that are way out.

22
23

Q
orocess?

we go so far out that we

So a helicopter was the -- was the
It's not so far as the

So we f l y our h a n d s b a c k a n d forth 1 0 s o m e of

And when did Rat Role Drilling begin that
That means accruire a helicopter and start

1

question, the form of the question.
Q

2
3

Well, who owned —

Who owned the helicopter?

Pete Martin or Rat

Hole?

6

A

Pete Martin Drilling.

7

Q

Okay.

8

there you

go.

4
5

(BY MR. DAVIS)

it's ambiguous.

From now on out, I'll just simply

reference it as Pete Martin.

9

A

Okay.

10

Q

When did Pete Martin acquire its first

11
12
13
14
15

helicopter for purposes of taking hands out?
A

Probably —

about seven, eight months before the accident.
Q

Okay.

Prior to that, did Pete Martin own any

aircraft for purposes of its

16

A

No.

17

Q

—

18

A

No.

19

Q

Okay.

20

I can't give you the date, but

—

work?

Did Pete Martin own any recreational

aircraft, helicopters, light aircraft?

21

A

No.

22

Q

So is

: o say

or eiaht

23

months before this particular incident in November OJ

24

2006, that was approximately the time at which Pett
.-, r&r\

P
Q aircz

1

A

Well, I don't know about directing operations.

2

They —

3

need to fly here, pick up a crew, or whatever.

4

as —

5

guess, yes.

6
7

it would be one of us that would tell Brian, We
As far

if you want to call that directing it, then, I

Q

And that came from -- that direction came from

Pete Martin Drilling.

8

A

Right.

9

Q

In other words -- I'm trying io make sure I'm

10

real clear on Rat Air.

11

A

12

Rar Air is —

13

Q

14

Yeah.

It's confusing to me, too.

is —

Basically,

is nouhing.

Didn't own anything.

Didn't pay any salaries;

correct?

15

A

Uh-huh (affirmative).

16

Q

On both of those things, is that a yes?

Q

And it didn't give any direction to Brian

17

Grayson with reoard to use of the helicoDter.

1

Q

Was that all it sale

2

A

Rat Air, Inc., I believe.

3

Q

Okay.

All right.

4
5

i think I understand it now.
After you got

— ar some point vou

arrived in Vernal; correct?

6

A

Yes, sir.

7

Q

You'd had these conversations with your wife,

8

the tool pusher, Bob Vanderbusse, and maybe Rick

9

Hawkins; right?

10

A

Yes, sir.

11

Q

Anybody else that you can think of in the

12

interim between Redlands and Vernal?

13

A

Not that I —

14

Q

When you arrived here, with regard to this

15

not that I know of.

incident, what's the first thing you did?

16

A

I believe I went out to the accident site.

17

0

Who did you go with?

18

A

My tool pusher, Dennis Hullinger.

19

0

And what was the purpose of going there?

20
21

Oh, just to see what had happened -I could see what had happened.
Q

Okay.

How many days af~er the incident wa=

that you were at the scene, approximately?
24

day, a couple of days later?
-Die o:

)robablv.

The next

1

process went.

2

tell you for sure that.

3

the process of putting the helicopter in Rat Air.

4

whether it was filed with the FAA as being in Rar Air, I

5

couldn't tell you that for positive.

6
7

Q

I'm -- I'm —

so —

I can't be -- I can't

I'm just saying that we were in
Now,

Let me make sure I'm understanding what you're

telling me.

8

A

Okay.

9

Q

Was it the intention of Pete Martin Drilling,

10

Inc. to transfer ownership to Rat Air for business

11

purposes?

12

A

Yes, ma'am, it was.

13

Q

What business purposes were going to be

14

accomplished by transferring ownership to P.at Air, Inc.?

15

A

It was just on the advice of my accountant.

I

16

would assume it was probably -- had something to do with

17

taxes.

18
19
20
21

Q
Drilling?
A

Rat Air, -Inc. is wholly owned by Pete Martin
Or is it owned by you and Lori Martin?
Well, I -- I -- you know, I really can't

answer that, because I -- I'm —

22

Q

Okay.

23

A

I would -- I can't answer that.

24

Q

Are you an officer of Rat Air, Inc.?

I don't know.

1

that they're on, or whatever, I take care of that. I

2

take care of the hand situation.

3

(Off-the-record discussion)

4

THE WITNESS:

Employees situation.

My wife

5

takes care of the paperwork and all matters like that --

6

insurance, things like that.

7
8

Q

(BY MR. BULLOCK)

Do you also have an office

manager?

9

A

Yes.

10

Q

Or a secretary?

11

A

Yes.

12

Q

What is her name?

13

A

Mary Ann Davis.

14

Q

With respect to the 'wild Mountain activity, '

15

that was the one where your people went in and redrilled

16

a well hole; is that right?

17

A

Yes, sir.

18

Q

Now, with respect to that, just so we're

19

clear —

20

did you or Pete Martin Drilling or P^at Air receive any

21

compensation from the sheriff's department or uinrah

22

County for that?

I think we are, bur. I want to round it out --

23

A

No.

24

Q

Did you receive any from any other source, any

25

third party?

1

A

No.

2

Q

Did you r e c e i v e any b e n e f i t s or favors

from

3

the sheriff's d e p a r t m e n t , U i n t a h County, or a n y b o d y

4

that you're aware of as a r e s u l t ?

5

A

6

Q

else

No.
. Moving, then, t o t h e o c c a s i o n b e f o r e t h e

7

a c c i d e n t , w h e n y o u said that a friend asked for h e l p f o r

8

a friend of h i s w h o h a d b r o k e n h i s l e g a n d w a s in

9

d i s t r e s s in a l o c a t i o n .

Do y o u r e m e m b e r that?

10

A

Yes.

11

Q

D i d you or P e t e M a r t i n D r i l l i n g or R a t A i r

12

r e c e i v e any c o m p e n s a t i o n from anyone in c o n n e c t i o n w i t h

13

thai: a c t i v i t y ?

14

A

No.

.15

Q

Did you receive any favors or benefits that

16

you're aware of as a r e s u l t ?

17
18

A

No.

The guy w a n t s t o take m e e l k h u n t i n g , b u t

I haven't had the time.

19

Q

T h e n going to t h e a c c i d e n r flight, t h e f l i g h t

20

on S e p t e m b e r -- p a r d o n m e , o n N o v e m b e r 2 1 , 2 006, w h e n

21

the helicopter crashed and Brian Grayson was injured and

22

Officer Orr was killed, I'm going to ask you about that;

23

okay?

24

A

Uh-huh (affirmative).

1

knowledge, to your best knowledge and understanding, did

2

you or Pete Martin Drilling or Rat Air receive any

3

compensation from the sheriff's department or Uintah

4

County?

5

A

No.

6

Q

Did you receive any from any outside source at

8

A

No.

9

Q

Did you receive any favors or benefits as a

7

10

all?

result of the agreement to undertake that flight?

11

A

No.

12

Q

No?

13

With respect to that accident flight, are you

14

aware of any other communications, written or oral, that

15

pertain to setting up that flight, besides the ones that

16

you've related that you heard about between Lori Martin

17

and the sheriff's department?

18

A

No.

19

Q

"was there any written contract, written

20

agreement?

21

A

No.

22

Q

Are you aware of any evidence from any soi
source

23
24
25

mechanical defect in ihe helicopter?
A

No.
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P R O C E E D I N G S
ROBERT VANDERBUSSE,
called as"a witness, for and on behalf of the defendant
Pete Martin Drilling, being first duly sworn, was
examined and testified as follows:
EXAMINATION
BY MR. BULLOCK:
Q

What is your full name?

A

Pvobert Alan Vanderbusse.

Q

Mr. Vanderbusse, you're here under subpoena

today; is that correct?
A

That's correct.

Q

Where do you reside?

A

I reside in Jensen, Utah.

0

In 2006, were you employed in law enforcement

in Uintah County?
A

Yes, I was.

0

As of November 21, 2006, what was your title?

A

I was the chief deputy for the Uintah County

Sheriff's Department.
Q

We are here on the subject of a tragic

accident, which occurred on November 21, 2 006, involving
a helicopter.

You're familiar wiuh that accident?

A

Yes, I am.

Q

As of thar date, can you fill me in, briefly,
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1

on the chain of command at the Uintah County Sheriff's

2

Department?

3

A

The sheriff was first in command.

4

Q

Who was that?

5

A

Pack Hawkins .

6

Q

Okay.

7

A

And then I was number two.

8

Q

And then who did you supervise?

9

A

Basically everybody under me.

10

department.

The entire

Corrections, detectives and patrol.

11

Q

Are you employed in law enforcement at the

12

present time?

13

A

No, 1 retired December 31, 2006.

14

Q

I'll ask you to relate very briefly your own

15

background and history in your career in law

16

enforcement.

17

A

Okay.

I first got into law enforcement May of

18

1981.

19

which time I went over to the sheriff's department, when

20

Rick Hawkins was elected sheriff.

21
22

I worked for Vernal City up through 1994, at

Q

And then were you at the sheriff's department

from 1994 to 2006?

23

A

That's correct.

24

Q

On the day of this accident, did you have --

25

did you place a telephone call to Pete Martin Drilling

nnnnnsn

1

that actually was taken by Lori Martin?

2

A

I did.

3

Q

Will you please fill us in briefly on the

4

circumstances before that telephone call, which led up

5

to the call itself.

6

A

Okay.

I can't remember the exact number of

7

days prior to that, but my wife's cousin, Deb Turney,

8

came to me and said that her daughter was missing, and

9

she had been missing for several days.
rinding her.

We had searched

We felu LUCL Lhe use of

10

with no success m

11

a helicopter would benefit —

12

called down to Pete Martin Drilling, spoke with Lori

13

Martin, and requested the use of her helicopter -- or

14

their helicopter to conduct a search.

cover a larger area, and I

15

Q

Was the young lady's name Kimberly?

16

A

Yes, sir.

17

Q

Was any physical evidence identified, such as

18
19

a burned vehicle?
A

Yes.

The day she turned up missing, she had

20

met with her mom down at the Sinclair station in Jensen.

21

She had evidence that she had been beaten.

22

her that she was going to call family services and have

23

her -- have them come and get her child.

24

not to.

25

left it there, and that was the last time she was seen.

Her mom told

She begged her

She went and took her child to day care and

6

1

She went up —

it would be on the east side of

2

the Jensen Pviver, up in the hills.

3

truck.

4

after that.

She rolled her

It ignited; it burned; and she was not seen

5

Q

And then the search ensued?

6

A

Yes; sir.

7

Q

What governmental agencies were involved in

8
9
10
11

the search?
A

We had Uintah County Sheriff's Department and

our volunteer search and rescue.
Q

We've heard evidence that on the day of the

12

accident, a number of persons were on foot on the

13

ground --

14

A

That's correct.

15

Q

-- in the area of the search.

Can you give us

16

an idea of the scope of the search in terms of people

17

and manpower?

18

A

To be honest with you, I can't tell you the

19

number of people that were there.

20

time, I was involved in a homicide investigation.

21

was a cold case.

22

up missing in 1987. But from what I understand, there

23

were approximately 15 to 20 people on foot.

24

couldn't be certain on that.

25

Q

At that particular
It

The woman I was looking for had turned

But I

Was there a person in the oraanization at the
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1

Uintah County Sheriff's Department, who was working

2

under you in the chain of command who was more directly

3

in charge of the Kimberly Turney investigation.

4

A

There was four detectives.

There was Keith

5

Campbell, Andy Meinrod, Kevin Orr, and I'm trying to

6

remember who the fourth one was.

7

that time was three detectives.

8
9

That's all we had at

We were spread thin because of the
investigation that was going on involving Rhonda Karren

10

from 1987. And we had detectives down there on the

11

river searching that area, and I believe Detective Keith

12

Campbell was the one in charge at that particular time.

13

Q

with respect to the decision that was reached

14

to contact Pete Martin Drilling about the helicopter,

15

who was involved in that decision?

16

A

That was me.

That was my decision.

17

Q

Can you tell us in any more detail the factors

18

that went into your decision to contact Pete Martin

19

Drilling?

20

A

Well, I had spoken to Pete many times, and he

21

told me about his helicopter, and he said if we ever

22

needed it for anything to give him a call.

23

our disposal.

24

Q

25

It was at

And did you reach any decision before you

called about how possibly a helicopter might advance the
8

onnnnR^

1
2

search and rescue?
A

Yes.

The reason why I did that was because I

3

personally felt that Kim Turney was probably deceased,

4

because she hadn't turned up.

5

character to leave for any length of time and not let

6

anybody know.

7

It was not of her

Her mother told me that she was really

8

depressed.

Other family members had told me she was

9

really depressed; and I felt that there was a

10

possibility that she may attempt suicide.

11

reason, we -- I made the decision to call for the

12

helicopter and expand the search.

13
14
15

Q

And for that

Who was it that you were able to talk to at

Peter Martin Drilling?
A

I first spoke -- I believe his name is Dennis

16

Hullinger.

I'm not sure on that.

Then I was told I'd

17

need to talk to Lori -- I asked for Pete, and he was out

18

of town.

19

situation was and requested the assistance and their

20

pilot, Brian.Grayson, and their helicopter.

And I spoke with Lori and told her what the

21

Q

What did Lori say?

22

A

She basically said absolutely, anything she

23

could do to help.

We'd used their helicopter on the

24

investigation.

25

-- or the cold case from 1987.

They volunteered -- the missing person
We had their drilling
9
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1

rig up there and equipment and stuff, that we shuttled

2

in with the helicopter.

3

Q

This was on a previous occasion?

4

A

Yes.

5

Q

Earlier that summer or during the summer?

6

A

Oh, it was October, the first part of October.

7

Q

Was that up on Wild Mountain?

8

A.

It was up in an area called Yellow Jacket.

9
10

Dp

on the Diamond Mountain area, actually, in Colorado.
Q

Just so we're talking about the same previous

11

incident, was that an investigation which involved the

12

possibility that the victim was disposed of in a well,

13

and so Pete Martin Drilling was enlisted, among other

14

things, to drill out the well hole in search of physical

15

evidence?

16

A

That's correct.

17

Q

And you know that by -- what would we call it?

18

The Yellow Jacket --

19

A

Yes.

20

Q

Let's briefly go to that Yellow Jacket work

21

earlier in this same year.

22
23

On that occasion, had you contacted Pete
Martin Drillina for assistance?

•?d

0

CL
L.
And what sorts of uhinas did r^ete Mar
L J

—

-

10

1

Drilling —

2
3

A

what sort of assistance did it provide?
It provided us the means to drill down to --

drill out that old existing well.

4

Q

On that Yellow Jacket investigation, was Pete

5

Martin Drilling or Rat Air, Inc., or any individual

6

connected with them paid any money or favors by the

7

Uintah County Sheriff's Department or Uintah County?

8

A

No.

9

Q

Did you have an understanding as to whether or

10

not they were acting as volunteers in that Yellow Jacket

11

work?

12

A

It was all volunteer.

13

M S . WELLS:

Object to form.

14

MR. DAVIS:

Same objection.

15

Q

(BY MR. 3ULL0CK}

What, if anything, was said

16

between you and them on the subject of whether or not

17

they were volunteers on the Yellow Jacket --

18

A

I had spoke --

19

M S . WELLS:

excuse me.

20

MR. DAVIS:

I join in the objection.

21

M S . WELLS:

And I think it calls for a legal

22

Object to the form.

conclusion, as well, as does the prior question.

23

THE WITNESS:

I had spoke to Pete Martin on

24

numerous occasions about sending a rig up there to drill

25

that out.

I told him that we weren't -- we didn't have

11
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1

the funding to pay for that.

2

need to.

3

and went up there and conducted the operation.

4
5

And he says we wouldn't

He'd volunteer his rig.

Q

(BY MR. BULLOCK)

We scheduled a date

Did he ever try to bill you

afterward?

6

A

Absolutely not.

7

Q

Then going to the day of this helicopter

8

accident, you've told us about your telephone call to

9

Lori Martin and her response.

10
11

Then was there any follow

up with respect to when, where and how, the details?
A

If I remember correctly/ Lori said that the

12

helicopter would be —

13

that it would be ready, but that we were to meet over at

14

the airport, and we'd put somebody in the helicopter

15

with the pilot, and he would kind of dictate where the

16

helicopter was to go.

17

Q

Was a time arrived at in your conversation

18

with —

19

that come later?

20

she didn't give an exact time

your first conversation with Lori Martin, or did

A

I believe she told me that she had to get

21

ahold of Mr. Grayson and schedule a time.

22

with you, I don't know if I —

23

to Lori after the initial conversation or not on that

24

particular day.

25

Q

To be honest

I can't recall if I spoke

Did you have any further conversations with
1

r\nnr\f\£7

1

anybody else at Pete Martin Drilling that day, before

2

the accident?

3

A

Not that I can recall, no.

4

Q

Did you have any conversation with Brian

5
6
7

Grayson before the accident on the day of the accident?
A

Other than when we conducted the operation up

on Diamond Mountain, the Yellow Jacket area.

8

(Off-the-record discussion)

9

THE WITNESS:

1 don't believe I had any

10'

conversation with -- on that particular date with

11

Mr. Grayson.

12

Mr. Grayson was when we were doing the operation first

13

part of October up on Diamond Mountain, the Yellow

14

Jacket area.

15

Q

The only conversation that I had with

Do you have knowledge of how the arrangements

16

were made with respect to when the helicopter would take

17

off on this Kimberly Turney —

18

A

I had told Detective Campbell that the

19

helicopter would be down at the airport and to assign

20

somebody to meet them down there and go up with

21

Mr. Grayson in the air to conduct the search.

22

Q

Do you know how it was determined that

23

Detective Orr would be the Uintah County Sheriff's

24

Department representative in the helicopter with the

25

pilot?
13

1 .

A

Yes.

A f t e r t h e accident occurred, I w a s t o l d

2

by Detective Campbell t h a t Kevin Orr had v o l u n t e e r e d to

3

go up in the h e l i c o p t e r .

4

Q

When you c o n t a c t e d Lori Martin, m a d e t h e

5

request that you've t o l d us about, did you b e l i e v e that

6

you were acting as an authorized representative of the

7

Uintah County S h e r i f f ' s

8

A

9
10

Yes.
MR. DAVIS:

Q

Department?

Object to the form.

(BY MR. B U L L O C K )

After ~

at any time after

11

the accident up to the present: day, has anybody at the

12

sheriff's department e v e r questioned your a u t h o r i t y to

13

contact Lori Martin a n d arrange for the Pete M a r t i n

14

helicopter?

15

A

No.

16

Q

In your c o n v e r s a t i o n with Lori M a r t i n on the

17

day of the accident, d i d she request payment for this?

18

A

No.

19

Q

Did you offer payment?

20

A

No.

21

Q

In your o p i n i o n as a law enforcement

officer,

22

was the situation with respect to the missing

Kimberly

23

Turney on the day of this incident an emergency?

24

A

No.

25

Q

When you telephoned Lori Martin, did you have
14
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1

in mind the possibility that, for whatever reason, she

2

or Peter Martin Drilling might decline?

3

A

It never crossed my mind.

4

Q

If they had, would you -- what would you have

5

done?

6

MR. DAVIS:

7

THE WITNESS:

8

somebody else.

9

Q

Speculation.
I would have tried to contact

(3Y MR. BULLOCK)

Was'there any arrangement

10

for payment or compensation or reimbursement of any kind

11

from Uintah County or from the county sheriff's

12

department to Pete Martin Drilling, Rat Air, or Grayson?

13

A

Not that I'm aware of.

14

Q

And by "compensation," I mean helicopter fuel,

15

wear and tear, rental value on the helicopter, pilot's

16

time, anything?

17

A

Nothing.

18

Q

Was there any written agreement with respect

19

to this arrangement on this -- the day of this accident

20

for this helicopter?

21

A

Not that I'm aware of.

22

Q

Did you feel a need to reduce it to writing?

23

A

No.

24

Q

After the accident, were you involved in the

25

investigation of t.
15

r\r\r\r\r\ar\

1
2

Q

You never spoke with Brian Grayson the day of

the incident; correct?

3

A

Not on that particular day, no.

4

Q

Okay.

And what I can deduce from that is, on

5

November 21, 2006, if you didn't speak to him, you never

6

gave him instructions with regard to what to do or not

7

to do as a pilot; right?

8

A

Not personally, no.

9

Q

That would have flown through either Lori

10

Martin or somebody else an Pete Martin Drilling;

11

correct?

12
13

MR. BULLOCK:
speculation.

Objection; uhat calls for

There's no foundation.

14

THE WITNESS:

15

of the helicopter, no.

16

was under the supervision of the sheriff's department.

17

The sheriff's department and their employees were in

18

charge of the search.

19
20
21

Q

Okay.

As far as the actual use

As far as the search, the search

(BY MR. DAVIS)

Okay.

So you had somebody

waiting at the airport for Mr. Grayson; is that right?
A

I don't know if they were actually waiting at

22

the time the helicopter became available, but they went

23

there.

24
25

0

Okay.

And it's my understanding that, to your

knowledge, Uintah County Sheriff's Department never
22
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1

compensated Mr. Grayson for what he did that day; is

2

that right?

3

A

No, no compensation.

4

Q

You don't know whether or not Mr. Grayson was

5

compensated as part of his employment with Pete Martin

6

Drilling; correct?

You don't know that?

7

A

I don't know that.

8

Q

Okay.

10

A

1 believe that's his name, yes.

11

Q

Now the Kimberly Turney incident —

9

Was it Dennis Huliinger that you spoke

with?

how long

12

had she been mussing before you, on the 21st, decidec
;a

13

contact the Martins for the helicopter?

14
15

A

Q

A

22

If memory serves me, it was a deal where it

Oh, yes.

It didn't go on TV until the

helicopter crash.

20
21

Four days, three days, somewhere around in

was on TV; is that right 9

18
19

Do you know?

there.

16
17

LC

Q
"A

Okay.
That's what brought the media out to this

area.

23

Q

24

Turney?

25

A

Okay.

What ultimately happened to Kimberly

Do you know?
She was found on Thanksgiving Day, deceased.
23
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1

who was the person associated with the sheriff's

2

department who was the -- had primary responsibility for

3

supervising the search?

4

A

The actual flight of the helicopter?

5

Q

No, the search activities.

7

A

Okay.

8

Q

Who in the sheriff's department was

6

9
10

Let me start

again.

responsible' for the entirety of the activities
associated with this search for Ms. Turney?

11

A

That would have been Detective Campbell.

12

Q

All right.

And because the helicopter

13

activities were part of the search, Detective Campbell

14

was the person who was, for the sheriff's department,

15

responsible for the helicopter activities.

16

A

Yes and no.

He placed Detective Orr in the

17

helicopter, at which time Detective Orr would have been

18

responsible for directing the search.

19

Q

Very well.

So if we're looking at chain of

20

command, it starts with Detective Campbell and then

21

moves to Detective Orr, when Detective Orr is in the

22

helicopter?

23

A

Ti

24

Q

And the helicopter is actually partic

25

in the search?
40
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1

MR. BULLOCK:

2

Deputy County Attorney Peterson.

3

MR. DAVIS:

The September 20 letter from .

Okay.

Thank you.

4

Q

(BY MR. BULLOCK)

Okay?

5

A

Okay.

6

Q

I'll direct your attention to the second

7

paragraph where it says, "Pete Martin Drilling and Rat

8

Hole Air, Inc., at the request of county volunteered the

9

use of an aircraft and pilot in a search and rescue

10

operation on 21 November 2006."

11
12

My question is, does this statement agree or
disagree with your knowledge of the faces?

13

MS. WELLS:

Object to the form.

14

MR. DAVIS:

Objection to the form, calls for

15

legal conclusion.

16
17

THE WITNESS:
Q

I agree with it.

(BY MR. BULLOCK)

And I'll ask you about the

13

next sentence, which reads, "The county accepted the

19

voluntary services from the aforementioned companies and

20

the pilot, Brian Grayson, on that date."

21
22
23

Does that statement agree or disagree with
your knowledge of the facts?
A

Agree.

24

MR. DAVIS:

25

THE WITNESS:

Object to the form.
I agree with it.
44
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IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE
ORR, individually, on
behalf of their
deceased son, KEVIN
ORR, HOLLY ORR,
individually and on
behalf of the estate
and heirs of KEVIN
ORR,

Civil No. 070800045
Deposition of:
LOPvI LYNN MARTIN

Plaintiffs,
vs .
BRIAN GRAYSON, PETE
MARTIN DRILLING, INC.,
RAT AIR, INC., and
MOON LAKE ELECTRIC
ASSOCIATION, INC.,
Defendants.

September 26, 2007
2:36 p.m.

WESTON PLAZA HOTEL
168 4 West Highway 4 0
Vernal, Utah

VIKI E. HATTON
Registered Professional Reporter
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1

P R O C E E D I N G S

2

LORI LYNN MARTIN,

3

called as a witness, for and on behalf of the plaintiff,

4

being first duly sworn, was examined and testified as

5

follows:

6

EXAMINATION

7

BY MR. DAVIS:

8

Q

9

please.

10

A

Yes. Lori Lynn Martin.

11

0

Ms. Martin, have you ever given a deposition

12

before?

13

A

No, I haven't.

14

Q

Okay.

15

Can I have you state your name for the record,

You were present this morning, at least

in part, for your husband's deposition; is that correct?

16

A

Yes.

17

0

A couple of little housekeeping rules.

18

.Obviously it's not a normal conversation.

It's a

19

deposition, so it's important that we not speak over one

20

another because it's difficult to keep a record.

21

Additionally, if your response is a yes or a

22

no, if it's a verbal response, it's important that you

23

do so or say so, because we're making a written record,

24

and the things you normally do in conversation, like

25

shaking your head or uh-huhs, they -- they don't

transcribe well.
A

Yes.

Q

Okay.

Does that make sense?

If I ask you a question that you don't

understand^ you can let me know.

I'm trying not to ask

trick questions; I'm trying to get your best
recollection about matters.

So if I ask for an

approximation -- and again, it's not a test —
don't understand, you can let me know.

if you

If you don't

know, you can let me know; okay?
A

Yes.

0

You understand that today you're under oath

the same as you would be were we in trial in front of a
judge and jury?

It's no different, you understand that;

correct?
A

Yes, I do.

Q

Okay.

Can I have you state your business

address first, please.
A

Okay, it is 1285 East 3335 South, Vernal, Utah

0

Is that the home office of Pete Martin

84078.

Drilling?
A

Yes, it is.

Q

Okay.

Are you presently employed by

Pete Martin Drilling?
A

Yes, I am.

1

0

Are you an o f f i c e r

2

A

Yes, I am.

3.

Q

And what position or role do you have in the

4

corporation?

5'

A

Secretary, director, treasurer.

6

Q

How long have you acred in those respective

7

in the

corporation?

capacities?

8

A

Since we incorporated in 2000.

9

Q

Before then, were you simply a .sole

10

proprietorship, an LLC, another format, just --

1.1

A

No, we -- that's when we formed the company.

12

Q

Okay.

Is this —

if we go back to 2000, is

13

this something that you've been doing every day, or is

14

it part-time work for you?

15

that?

16

A

Can you help me understand

It still is more or less full time.

I do havs

17

a secretary now that does -- works at the office from

18

8:00 to 5:00, but anything before, after, I take care

19

of.

20

until probably two years ago, when we moved our office.

21
22

So it is part time now, but has been full time up

Q

What about in November of 200 6, were you part

time or full time?
Line

24
25

Q

And tell me what sort of job you had at Pete

Martin Drilling baok in 2006.

Q

Move to strike as non-responsive everything

"no."

5

A

No.

Q

When you -- when you got the call from the

sheriff, the deputy sheriff, he asked you if you would
make the Pete Martin Drilling Company helicopter and

7

pilot available to assist in the search; true?

8

A

He asked if we could help.

9

Q

And you knew that he wanted the helicopter,

10

and he wanted Mr. Grayson oilotinc

11

A

Yes.

12

Q

And you told him that you would be glad to

13

help as long as the helicopter was available; true?

14

les .

15

Q

And then you called Dennis to see what the

16

schedule was.

17

A

uh-huh {af firmat ive)

18
19
20
21

". Grayson were available; true?

22
23

ie s .

Q

And then you called Mr. Grayson, so

24
25

what needed to be dene; correct?

.1
2

MR. BULLOCK:

Objection; misstates the

testimony.

3

THE WITNESS:

No, I just had called Brian_to

4

see if he would want to go and help.

5

he would.

6

Q

(BY MS. WELLS)

And he said, yes,

And did you have any other

7

pilot available if Mr. Grayson told you he didn't want

8

to'go?

9

A

No.

10

Q

And had Mr. Grayson ever told you that he

11
12

would not fly a particular flight that you had requested
'as long as the weather was good and the helicopter was

13

in good shape?

14

A

If there was no -- if there were no problems.

15

Q

My question to you is had Mr. Grayson ever

16

told you that he would not do a flight if the weather

17

was good and the helicopter was in good mechanical

18

shape.

19

A

Yes.

20

Q

Tell me the circumstances under which he told

21
22

you he would not do a flight.
A

One time, maybe, I don't know, one or two

23

times, maybe, if it was too long or it wasn't -- where

24

he was to fly, if it was too high cf an altitude, or if

25

we had -- the weight wasn't appropriate.
81

MR. DAVIS:

Objection; leading.

THE WITNESS:

Well, yes, and I knew of the

activity that was going on up there, so . . .
Q

(BY MR. BULLOCK)

wild Mountain activity.

Going back to that

Have you ever been aware of any

compensation or payments coming to you personally or
Pete Martin Drilling or Rat Air from the Uintah County
Sheriff's Department or Uintah County because of the
helicopter and pilot in that Wild Mountain work?
A

No.

Q

On November 21, 2006, when Deputy Vanderbusse

telephoned you and made the request that you've
testified about, then were you aware that on one
previous occasion, the Uintah County Sheriff's
Department had previously made a contact and a request,
and had obtained the services of the helicopter and the
pilot without

compensation?

MS. WELLS:

Object to the form.

MR. DAVIS:

Object to the form.

THE WITNESS:
Q

Okay.

(3Y MR. BULLOCK)

Can you repeat it again?

Okay.

I'll try to ask a

oetter question, and I think the problem is me.
The day of this accident, Bob Vanderbusse
called you?

12 4

1

Q

Okay.

2

A

Yes.

3

Q

When he called you, and you had thai; first

4

conversation with him, did you know that sometime

5

before, on a separate earlier occasion, Pete Martin

6

Drilling had volunteered a helicopter and a pilot for

7

the Wild Mountain?

8

MS. WELLS:

Object to the form.

9

THE WITNESS:

I knew about -- yeah, I knew

10

about the Wild Mountain incident and what was going on

11

up there, but as far as them contacting me, asking me

12

for the helicopter up there, no.

13

Q

(3Y MR. BULLOCK)

14

MR. DAVIS:

15

THE WITNESS:

You knew about it, though.

Objection; leading.
I knew that there was -- I knew

16

that my -- that -- that it was up there.

I mean, I knew

17

that we were -- I knew that we volunteered our

18

equipment, our services and our employees to drill for

19

the woman up on the mountain.

1

Q

Was there anything m

the circumstances of the

2

communications between you and Deputy Vanderbusse on

3

November 21 f 2006r which created any expectation in your

4

mind that anybody would be paying Pete Martin Drilling?

5

A

No.

6

Q

And; m

fact, did Pete Martin Drilling receive

any compensation from the sheriff's department or the
Uintah County

10
11

—

A

No.

Q

-- for the mission on the date when

Officer Orr died!

12
13
14

Q

Was anything said between you and

15

Officer Vanderbusse about when the -- the mission that

16

day would end?

17

A

No.

18

Q

Did you impose any -- any restrictions on

19

Deputy Vanderbusse about when you had to have your

20

helicopter back?

21

A

No.

22

Q

To your Knowledge, dia anybody at Pete Martin

23

Drilling attempt to exercise any rignt or oower cf

1

MS. WELLS:

2

THE WITNESS: No.

3

Q

Obnect to the form.

(BY MR. BULLOCK)

I'm speaking about with

4

respect io the use of the Helicopter and tne pilot.

5

anybody at Pete Martin Drilling try to exercise power or

6

control over the derails?

7

MS. WELLS:

Same objection.

8

MR. DAVIS:

Same objection.

9

THE WITNESS:

10

Q

Dia

No.

(BY MR. BULLOCK)

And did you —

did you try

11

to tell anybody where tr.e helicopter should go or w.nat

12

it shoula do --

13

A

No.

14

Q

-- in ~ne searcn for Kimberly Turney, tr.e

15

young woman who was missing?

16

A

No.

17

Q

lou've testified abojt yo^r initial telephone

18

conversation with Deputy Vanoerbusser and then a

19

follow-up conversation, as you've testified, on the oay

20

of the acc-oent, before the accident occurred.

21

A

\Witness rocs m

tr.e affirmative.)

22

Q

Now, rry qiesticr is this.

Tre^ nave *s heard

23

about all tne conversations that you're aware of between

24

anybody at Pete Martin Drilling ano anybody at the

25

Umtan Count\ Sneriff's Departire^t abo~t the
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EXHIBIT 4

IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE
ORRA individually, on
behalf of tneir
deceased son, KEVIN
ORR, HOLLY ORR,
individually and on
behalf of the estate
and heirs of KEVIN
ORR,

)

Civil No. 070800045
Deposition of:
BRIAN GRAYSON

Plaintiffs,
vs.
BRIAN GRAYSON, PETE
MARTIN DRILLING, INC.,
RAT AIR, INC., and
MOON LAKE ELECTRIC
ASSOCIATION, INC.,
Defendants.

September 27 £ 28, 2007
9:07 a.m.

WESTON PLAZA HOTEL
168 4 lA'es t Hi ghway 4 0

1

P R O C E E D I N G S

2

MR. DAVIS:

Before we begin the deposition,

3

counsel has conferred, and we've agreed that what's now

4

been marked Deposition Exhibits 3 and 4 will be added to

5

the deposition yesterday of Lori Martin; is that

6

correct, Counsel?

7

MR. BULLOCK:

8

MR. DAVIS:

9

a running record of exhibits.

10

Yes.

That's fine.

Or simply added to this as we keep

MR. BULLOCK:

I'm entirely agreeable.

I think

11

these exhibits came up in Pete Martin's deposition, but

12

I agree with what you said.

13

MR. DAVIS:

14

Okay.
BRIAN GRAYSON,

15

called as a witness, for and on behalf of the

16

plaintiffs, being first duly sworn, was examined and

17

testified as follows:

18

EXAMINATION

19

3Y MR. DAVIS:

20

Q

21

please.

22

A

Yeah.

23

Q

Mr. Grayson, can I have you give me vour

24
25

Can I have you state your name for the record,

Brian Glen Grayson.

present address.
A

Yeah.

Present address is E570 Silver Snores

4

1
2

A

Ii was on and off schooling, just private --

just a Part 91 flight scnool for helicopters.

3

Q

Did you ever become a licensed nelicopter

5

A

Yes.

6

Q

Ana wnen aid that happen?

7

A

1 got my first license m

9

Q

What: type of license was una"?

10

A

It was a private pilot Helicopter.

11

Q

Okay.

4

8

12

pilot?

19 —

Decemner of

1989.

Did you ever oJDiam any otner

creaencials or licenses?

13

A

res.

14

Q

Tell me anout i.iose, please.

15

A

Let's see.

In 19- -- let's see.

1986 was my

16

private pilot airplane; 1989, private pilot helicoprer.

17

I believe m

18

airplare license, single engine, land.

19

2000, I received an airplane instrument, single engine,

20

lane.

21

instrument.

22

my certif.ed flight mstnetor rating for r.elicopter.

1998, I got my -- I receiveo a commercial
?ne vear of

Two weeks later, I receiveo a nelicopier
Ano m

1995 -- let's DECK, up 10 m a t -- ^as

23

Q

1995?

24

A

lean, Marcn 14, 1995.

25

Q

Prior to tne mciaent we're rere to aiscuss

1

today, nave you ever had any other incidents similar to

2

this?

3

A

Yes, I have.

4

Q

Okay.

5

me about them.

6

A

Let's take those one at a time.

Just one incident.

Tell

Oil field job in southern

7

Louisiana, where I experienced an engine failure in a

8

helicopter, successful auto rotational descent to the

9

ground and no damage to the aircraft or passengers.

10

Q

When was that?

11

A

That was August 5, 1999.

12

Q

You remember that.

13

A

Yes.

14

Q

That was probably scary.

15

A

Yes.

16

Q

You landed successfully without incident?

17

A

Yes.

18

Q

Other than that particular incident, any other

19

crashes, or to use a lay term --

20

A

None uhat 1 can recall, no.

21

Q

Okay.

Has your license -- any of them, for

22

either fixed wings or aircraft or helicopters -- ever

23

been suspended or revoked?

24

A

25

0

No.

10

1

and let the company know where you would be going;

2

correct?

3

A

Correct.

4

Q

Okay.

Now, I want to talk about this incident

5

for a moment, and before we get into the details of it,

6

I want to ask you a few questions; okay?

7

A

Sure.

8

Q

It's my understanding from the deposition

9

testimony yesterday that on November 21, 2006 or

10

(Off-the-reccrd discussion)

11

THE WITNESS:

November 21, 2006?

12

Q

13

Martin.

14

A

Correct.

15

Q

And at the time, she was your employer;

16

(3Y MR. DAVIS)

Yes.

You got a call from Lcri

correct?

17

A

Correct.

18

Q

And she asked you to go to

19
20
21
22
23

—

' assist with the sheriff's department?
A

Yeah.

She asked if I was able to dc

I was available, and if I wanted to do that, yes.
Q

Okay.

In other words, if conditions were bad,

you weren't going to do it; right?

24

A

Correct.

25

Q

And if you had mechanical problems, you

59
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1
2
3
4

weren't going to do it; correct?
v

A

Correct.

Q

And if you had health problems, you weren't

going to do it; correct?

5

A

Correct.

6

Q

And you had no personal obligations at the

7

moment; correct?

8

A

Correct.

9

Q

And you were on call, like you had been on

10

call on other situations; correct?

11

A

Yes.

12

Q

And she called you and asked you to do a task;

13

correct?

14

A

Yes.

15

Q

And you told her, okay; right?

16

A

Yes.

17

Q

Okay.

In other words, all of those things

18

lined up:

Your health -was good, no personal

19

engagements, the helicopter was in mechanical condition,

20

the weather was good, and she asked you to do it; righr?

21

A

Yes.

22

Q

And like so many other rimes, when all of

23

those green lights were lit, you went and did what Pete

24

Martin asked you to do; correct?

1

Q

And you went to the airport; correct?

2

A

Correct.

3

Q

Tnat conversation witn Ion Karun, I take it,

4

was short?

5

A

Very short, yes.

6

Q

Okay.

7
8
9

Aria wnen you got to m e airporr, wno

was there?
A

When I got ro the airporr, Officer Orr was

There.

10

Q

Who?

11

A

Officer Kevin Orr.

12

Q

Any other officer?

13

A

No.

The airport manager or the airport

14

handler there that ran the business where Officer Orr

15

was at was tnere, as well.

16

Q

OKay.

17

A.

Two individuals.

18

Q

And from tnat moment m

time, from youi

19

conversation with I o n Martin until tne time you got to

20

tne airport, aid you have any otter conversations with

21

anyoody else?

22

A

23
24
25

Z nad a conversation also with Dennis

Hullmger that asKed n>e tne sane thing.
Q

Okay.

And wnen die you have a conversation

with m m ?
61
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1

Q

Okay.

Now, o n e thing that we know is that on

2

November 21, 2006, when you were in the helicopter

3

Kevin Orr, you were paid for that time in the helicopter

4

vis-a-vis your $4,000 every-two-week salary;

5

A

Correct.

6

Q

Okay.

7

with

correct?

In other words, you were compensated

for your time; correct?

8

A

Correct.

9

0

Okay.

At the scene, what did you talk

about

10

with Kevin?

11

leave, because we're going to talk about the accident.

12

A

13
14

And I apologize, I asked my client to

Yeah.
MS. WELLS:

Can we have clarification

about

"at the scene"?

15

THE WITNESS:

16

scene"?

17

Q

(BY MR. DAVIS)

Yeah.

What do you mean,

r,

at the

I'm starting at the beginning.

18

I'm going to when you met Kevin, and I'm going to walk

19

from there.

20

A

I met Kevin Orr; we introduced each other.

We

21

talked a little bit about his excitement about flying in

22

the aircraft.

23

the aircraft, because he was unfamiliar.

24

little bit about the mission at hand, what we were about

25

to go do and the general vicinity where it was.

I gave him a passenger briefing

around

We talked a

Climbed
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1

in the aircraft, fired it up, and proceeded out to the

2

location under his direction.

3

Once I arrived at the general area, he

4

instructed me which way to go and how to fly.

Once we

5

got to the actual accident site, there were several

6

search and rescue members on the ground, searching by

7

ground.

8

start the search mode, making left-hand turns, and to

9

descend

Once we got to the site, he instructed me to

and slow the aircraft down.

And we were going

10

to work from the primary accident sire in an outward

11

direction in a circular pattern.

12

two to three 360-degree orbits and collided into some

13

high tension power lines that spanned the river.

14
15

Q

Okay.

I made approximately

We'll probably spend quite a bit of

time talking about all of that; okay?

16

A

Sure, sure, sure.

17

Q

How long did it take you to gee from the ~

18

airport to Jensen?

19

A

Oh, gosh.

I departed approximately 12:30.

20

And approximately 10 minutes -- 5 zo 10 minutes, give or

21

take.

22
23
24
25

Q

Now, you told me that Kevin didn't have any

maps with him at the time; is that right?
A

To my knowledge, he didn't.

of eauipment around his neck.

He had some kind

I don't know what that

0000085

EXHIBIT 5

UINTAH COUNTY ATTORNEY
JOANNB.STRINGHAM
COUNTY ATTORNEY

152 East 100 North
Vernal, Utah 84078

EDWIN T. PETERSON

435-781-5436

DEPUTY COUNTY ATTORNEY

Facsimile 435-781-5428

G.MARK THOMAS
DEPUTY COUNTY ATTORNEY
GREGORY LAME
DEPUTY COUNTY ATTORNEY.
MICHAEL C DRECKSEL
DEPUTY COUNTY ATTORNEY

Roger H. Bullock, Esq.
Strong and Hanni Law Firm
3 Triad Center, Suite 500
Salt Lake City, Utah, 84180

September 20, 2007

Loni F. DeLand
Athay and DeLand
43 East 400 South
Salt lake City, Utah 84111
Re: Volunteer status of Brian Grayson, Pete Martin Drilling and Rat Hole Air, Inc.
Gentlemen,
This letter is in response to Mr. Bullock's correspondence of June 1, 2007
regarding the position of Uintah County regarding the status of the above referenced individual
and companies in the matter of the accidental death of Detective Kevin Orr on 21 November
2006.
Uintah County, after having thoroughly considering the facts and circumstances
involved in the actions of the named persons and entities affirmatively acknowledges that Pete
Martin Drilling and Rat Hole Air, Inc., at the request of the County, volunteered the use of an
aircraft and pilot in a search and rescue operation on 21 November, 2006. The County accepted
the voluntary services from the aforementioned companies and the pilot, Bryan Grayson, on that
date. Uintah County therefore acknowledges the volunteer status of those companies and the
Pilot Bryan Grayson under the Utah Volunteer Government Workers Act (U.C.A. 67-20-1 et
seq.)
If you have any questions regarding this correspondence please contact me.
Sincerely,

l/^J>|JV J
;Eawin T. Peterson
'•Deputy Uintah County Attorney

EXHIBIT 6

COMMISSION RESPONSE TO REQUEST FOR AUTHORIZATION TO ACT

Mr. Peterson,
Please consider this document an official authorization to:
Acknowledge the volunteer status of Pete Manin Drilling, Inc, Rat Hole
Air. Inc. and Brian Grayson, as volunteers for Uintah County.

, w ft* to cZcv?
*•
Dated

/4^,

?Vu^

J /fchu

Michael McKee

/{5

Z^zpy

Darlene Bums
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EXHIBIT E

D

»STR!cf?0URT

KENNETH D. LOUGEE (#10682)
RACHEL L.SYKES (#11778)
SIEGFRIED & JENSEN
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801) 266-0999
Facsimile No. (801)266-1387

09

*B||

iJti

'W

JOSEPH W. STEELE (#9697)
DAVID C. BIGGS (#0321)
STEELE & BIGGS LLC
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801) 266-0999
Facsimile No. (801)266-1387
Attorneys for Plaintiffs

PM3:50

CLERK"

FILE COP*

THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE ORR,
individually, on behalf of their deceased son,
KEVIN ORR, HOLLY ORR, individually
and on behalf of the estate and heirs of
KEVIN ORR,
Plaintiffs,
vs.
UINTAH COUNTY, STATE OF UTAH

)
)
)
))
)

PLAINTIFFS' OPPOSITION TO
UINTAH COUNTY'S MOTION TO
DISMISS OR CHANGE VENUE

)
])

Civil No. 080923329

)

Judge Sandra Peuler

Defendant

Plainttiffs' hereby submit their Opposition to Uintah County's Motion to Dismiss or Change
Venue.
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INTRODUCTION
Defendant Uintah County wrongfully seeks to dismiss Plaintiffs' Complaint against it.
Plaintiffs5 filed this Complaint to preserve their claim against Uintah County. As Defendant
knows, Plaintiffs are constrained by well understood time limitations to file a complaint within
one year after serving a notice of claim against a governmental entity. See Utah Code Ann. §
63G-7-401. Plaintiffs served a notice of claim on Uintah County on November 8, 2007. Uintah
County did not respond. Plaintiffs then filed a complaint in Third District on November 8, 2008,
within one year of filing its notice of claim. See id.
In Plaintiffs' action against Brian Grayson, Pete Martin Drilling (PMD), and Rat Air Inc.,
which is currently in the Eighth District, Uintah County is attempting to intervene and have itself
substituted as a defendant in place of the other defendants. If the action in the Third District is
dismissed with prejudice, and Defendant is permitted to intervene in the Eighth District,
Defendant will move to dismiss the case on the grounds that the complaint was not timely filed.
Contrary to the implication in Defendant's motion, there is no action pending between Plaintiffs
and Defendant in the Eighth District—and Judge Anderson has so held. See Exhibit 1, Ruling
and Order on Plaintiff Holley Orr's Motion for Change of Venue.
Additionally, any case against Uintah County is not properly venued in Uintah County.
Defendant neglects to mention the Durham case, which is controlling Supreme Court authority.
See Durham v. Duchesne County, 893 P.2d 581 (Utah 1995). Plaintiffs cannot be forced to
litigate their case against the County on its own courthouse steps. See id at 583. This case can
be venued in any adjacent county, but Plaintiffs filed it in Salt Lake County because all the law
firms involved in the case are located in Salt Lake County. If Defendant prefers, the case against

2
0000091

Uintah County can be transferred to another county adjacent to Uintah County by stipulation.
RESPONSE TO DEFENDANT'S VERIFIED "FACTS"
Defendant's Statement of Verified Fact 3: "Pilot Grayson was flying the helicopter and
Detective Orr was directing the search for missing persons from the air when the helicopter
collided with overhead crashed. At the time of the accident, Pete Martin Drilling, Inc., Grayson
and Rat Air, Inc. were volunteers assisting the Uintah County Sheriffs Office."
Plaintiffs' Response: It is not a "verified fact" that Grayson, PMD, and Rat Air, Inc. were
volunteers. Detective Orr was killed on November 21, 2006. On September 27, 2007,
approximately nine months after his death, Plaintiffs discovered that Grayson claimed to be a
volunteer under the Volunteer Government Workers Act, see Utah Code Ann. § 67-20-1. This
was unpredictable to Plaintiffs given that Grayson was in the course and scope of his
employment with PMD at the time he was piloting the helicopter, and was being paid his regular
salary.. Grayson testified under oath to these very facts. See Exhibit 2, Deposition of Brian
Grayson, pgs. 51, 59-60, 62-63, 330. Indeed, Grayson was never told of the arrangement Lori
Martin made with the County, he was simply told by his employer to go and pilot the helicopter
in the search. See id. pgs. 59, 61, 64, 82, 112. Brian Grayson never volunteered anything. At the
same time, Defendant also inconsistently claims that Grayson was a government employee
working for the government. Whether Grayson and the corporate defendants are volunteer
government workers is a question of law under the Volunteer Government Workers Act and is not
a "verified fact." This issue has yet to be decided by Judge Anderson.
Defendant's Statement of Verified Fact 5: "On October 29, 2008, Uintah County, filed in that
action a Motion asking to be allowed to intervene and substitute itself in the place instead [sic] of
3
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Pete Martin Drilling, Inc., Brian Grayson and Rat Air, Inc."
Plaintiffs' Response: Plaintiffs dispute this statement insofar as it provides the wrong date for
the County's original filing, which was on or around November 7,2007.
Defendant's Statement of Verified Fact 6: "Intervention was sought based upon the County's
determination that [Pete Martin Drilling Inc., Brian Grayson, and Rat Air, Inc.] were volunteers
at the time of Detective Orr's death and, therefore, entitled to immunity. With respect to that
Motion, Plaintiffs' asked for, and received from the District Court a continuance in order to
conduct discovery as to the volunteer status of these Defendants."
Plaintiffs' Response: Plaintiffs dispute this statement insofar as it is based on the "County's
determination" that PMD, Brian Grayson, and Rat Air were "volunteers" at the time of the
subject accident. As noted above, the conferral of volunteer status is a matter of law and has not
been decided by Judge Anderson. The County's "determination" was nine months after
Detective Orr's death and is suspect for other reasons. The statutory scheme certainly does not
mandate a County's approval of anyone it does not want to approve. However, Mr. Peterson, the
lawyer for the county, took the position that he could control the outcome of the lawsuit by
having Grayson approved many months after-the-fact and undertook the approval process
knowing it had the potential to end Plaintiffs' claims. Additionally, nothing in the statute
compelled Mr. Peterson to declare the corporate helicopter defendants volunteer government
workers. In fact, he had no duty to do so because neither corporation made a request for
indemnity. Only Grayson made such a request. See Utah Code Ann. § 63-30d-902(2)(a)
("Before a governmental entity may defend its employee against a claim, the employee shall
make a written request to the governmental entity to defend him.")(recodified at § 63G-7-902).
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For a more thorough discussion, see Exhibit 3, Plaintiffs Surrebuttal to Uintah County's Reply
Memorandum Support of its Motion to Intervene and Substitute Parties. See also Exhibit 4,
Plaintiff Claudia Orr and Eugene Orr's Opposition to Joinder in the Motion of Uintah County
Re: Invention and Substitution of Parties.
Defendant's Statement of Verified Fact 10: "What Plaintiffs are seeking by way of the instant
declaratory judgment action is to remove the issue of Pete Martin Drilling, Inc.. Brian Grayson,
and Rat Air, Inc.'s volunteer status from the Uintah County District Court. Plaintiffs are also
attempting to do so without joining Pete Martin Drilling, Inc., Grayson and Rat Air, Inc. as
defendants, which raises serious due process problems. Moreover, in doing so Plaintiffs do not
even advise this Court of the existence of the Uintah County lawsuit or that the precise issue this
Court is being asked to decide is presently under consideration by the Uintah County District
Court."
Plaintiffs' Response: Nothing that Defendant claims in its "verified fact" no. 10 is actually a
"verified fact." Plaintiffs' Complaint is not a declaratory relief action as is oddly suggested by
Defendant. It is a complaint that preserves the statute in the event that Grayson is found to be a
volunteer by Judge Anderson. In regards to the puzzling claim that Plaintiffs failed to advise this
Court of the case pending in front of Judge Anderson, it certainly is not a "verified fact" but is a
legal argument. Further, Plaintiffs are not aware of a duty requiring Plaintiff plead an "advisory
complaint." The purpose of the Complaint is not to be advisory, but rather to preserve Plaintiffs5
claims in the event of a determination of volunteer status. Plaintiffs are unaware of any
authority, and indeed Defendant cites none, where a plaintiff is required to provide advice to the
court in a complaint. Because a risk exists that Grayson, PMD, and Rat Air will be determined
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to be volunteer government workers by Judge Anderson, it was necessary for Plaintiffs to file a
complaint against Uintah County to preserve the status of the claim.
PLAINTIFFS' ADDITIONAL VERIFIED FACTS
1. Detective Orr was a negligence free passenger in a helicopter flown by Grayson who collided
into power lines, killing Detective Orr. Defendant claims that Grayson, PMD, and Rat Air are
Uintah County employees. The County did not accept Grayson's responsibility in a notice of
claim filed by Plaintiffs. They never responded to it, which is a denial of responsibility for
Grayson or his actions.
2. The County, having refused to accept the claim, made it incumbent on Plaintiffs to either file
a complaint within one year, as is required by statute, or let any cause of action lapse. See Utah
Code Ann. § 63G-7-401. The County's attempt to intervene in Uintah County does not cure or
toll the statute of limitations.
3. Service of process is required by the Utah Rules of Civil Procedure so that an action is not
dismissed. See Utah R. Civ. P. 4, 5.
ARGUMENT
On its face, this case appears to be straightforward and tragic. Brian Grayson, in the
course and scope of his employment, flew into some power lines, killing Detective Orr. All
events occurred in Uintah County, where a lawsuit was filed against Grayson, the corporate
defendants, and Moon Lake Electric Association, Inc. Plaintiffs then learned that Grayson and
the other corporate defendants were claiming to be volunteers under the Volunteer Government
Workers Act, see Utah Code Ann. §§ 67-20-1 et seq., despite the fact that Grayson was being
paid for his work by his employer. See Exhibit 2, Deposition of Brian Grayson, pgs. 51, 59-60,
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62-63, 330.
Uintah County's Motion to Dismiss seeks to create the impression that it is already
involved in litigation with the Plaintiffs concerning this matter in another jurisdiction. This is
not correct. Uintah County is not a party to any other action involving the death of Detective
Orr. In fact, the Motion of Change of Venue referenced by the County in its "Verified Fact" No.
9 was denied by the Eighth District Court expressly because the County is not a party to that
lawsuit. See Exhibit 1, Ruling and Order on Plaintiff Holley Orr's Motion for Change of Venue.
In the action filed in Eighth District Court, the County is attempting to intervene and
substitute itself as a defendant in place of Grayson and the corporate defendants. It claims that
the Volunteer Government Workers Act grants immunity to Grayson and the corporate defendants
because they were allegedly volunteer government workers at the time of the accident. The
Volunteer Government Workers Act considers volunteers as government employees for the
purpose of receiving workers' compensation benefits. See Utah Code Ann. § 67-20-3 (2008). A
volunteer is defined as "any person who donates service without pay or other compensation
except expenses actually and reasonably incurred as approved by the supervising agency." See
id. § 67-20-2. The Act has the effect of making a volunteer a quasi-employee of the government
because the volunteer is indemnified in the same way that the government would indemnify any
paid government employee. See id, § 67-20-3(l)(c). If Grayson and the corporate defendants are
adjudicated to be volunteer government workers under the Volunteer Government Workers Act,
then Defendant will argue that they are co-employees of Detective Orr, who in turn cannot sue
them and can only receive the exclusive remedy of workers' compensation. Plaintiffs argue that
the Immunity for Persons Performing Voluntary Services Act applies to the helicopter services
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donated by Rat Air and PMD and that Grayson and the helicopter defendants do not fall within
the purview of the Workers Act. If Judge Anderson determines that the Services Act applies, then
Plaintiffs' can sue Grayson for his gross negligence. See Exhibit 4, Plaintiff Claudia Orr and
Eugene Orr's Opposition to Joinder in the Motion of Uintah County Re: Invention and
Substitution of Parties.
Recognizing that the outcome of volunteer status is uncertain, as the issue has not yet
been decided by Judge Anderson in Uintah County, Plaintiffs filed a complaint against Uintah
County in this jurisdiction. Prior to filing the complaint, Plaintiffs served a Notice of Claim
upon Uintah County on November 8, 2007 as required by Utah law. See Utah Code Ann. § 63 G7-401. The County did not accept, object or respond to the Notice of Claim although they now
claim responsibility for Grayson's actions. Plaintiffs were then forced to either file this action
within the one year statute of limitations or waive their rights under the Governmental Immunity
Act. Id. Thus Plaintiffs filed their complaint.
It is clear from Judge Anderson's ruling on Plaintiffs Motion for Change of Venue that
Plaintiffs are not currently litigating against Uintah County in that jurisdiction. See Exhibit 1,
Ruling and Order on Plaintiff Holley Orr's Motion for Change of Venue. If Uintah County is
permitted to intervene and substitute itself in the place of Grayson and the other corporate
defendants, then Plaintiffs will be litigating against Uintah County in Uintah County. Plaintiffs
should not have to do this. In Durham v. Duchesne County, 893 P.2d 581 (Utah 1995), the Utah
Supreme Court acknowledged:
[a] disadvantage of being required to sue a county for damages in its own courthouse.
This disadvantage is magnified in small rural counties where jurors will also be county
taxpayers with an incentive to keep their taxes and, consequently, any damage award low.
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Permitting actions against counties to be tried in adjoining counties guards against the risk
of local prejudice and affords litigants a relatively convenient alternative forum in which
to bring their actions without the need to demonstrate bias or impartiality.
See id. at 583. Plaintiffs will be severely prejudiced if they have to litigate its case against the
County in Uintah County. The Plaintiffs are entitled to a neutral jury in its case against Uintah
County. A large majority of the witnesses at trial will be county personnel and other residents of
Vernal, including prominent citizens such as the County Attorney, all the County
Commissioners, and the Mayor. The conduct of the County Attorney and the County
Commissioners are an issue in this case, as they orchestrated the approval of Grayson and the
corporate defendants as volunteer government workers in contravention of the statute, to the
detriment of Detective Orr's widow and her children. See Exhibit 3, Plaintiffs Surrebuttal to
Uintah County's Reply Memorandum Support of its Motion to Intervene and Substitute Parties.
Over two dozen depositions have been taken in this case and more have yet to be taken. Given
the sheer number of witnesses and the small size of the town of Vernal, it will be difficult to
obtain a jury who does not know one or more of the individuals deposed. Finally, Detective Orr
was a prominent citizen and was consistently being recognized for his service to the community.
Given these factors, it will be nearly impossible to find an impartial jury in Vernal.
Plaintiffs' Complaint is not a declaratory relief action as is oddly suggested by Defendant.
It is a complaint that preserves the statute in the event that Grayson is found to be a volunteer by
Judge Anderson. Everything that Plaintiffs have done was necessary to preserve their claim
against the County. The proper course, then, is to deny Defendant's motion and require the
County to answer the Complaint and proceed thusly. In the event that Judge Anderson finds
Grayson to be a volunteer, Plaintiffs wish to litigate the issues of his gross negligence or willful
9

misconduct in this Court because Plaintiff should not have to litigate that issue in Uintah County.
CONCLUSION
Plaintiff respectfully requests that Uintah County's motion to dismiss should be denied
and that venue remain in Third District Court or be transferred to a county adjacent to Uintah
County.
Dated (&_ day of February, 2009

STEELE & BIGGS

OSEPH W. STEELE
Attorney for Plaintiffs
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VERIFICATION
Pursuant to Utah Code Ann. § 78B-5-705,1, Joseph W. Steele, declare, certify, verify and
state under the criminal laws of the State of Utah that I am counsel of record for Plaintiffs in both
this case and the case in the Eighth District and that the facts set forth in the "Plaintiffs'
Additional Verified Facts" section of this document are true, correct and accurate to the best of
my personal knowledge.
Dated this J _ l day of February, 2009.
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JOSEPH W. STEELE (#9697)
DAVID C. BIGGS (#0321)
STEELE & BIGGS
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801)266-0999
Facsimile No. (801)266-1338
KENNETH D. LOUGEE (#10682)
RACHEL L. SYKES (#11778)
SIEGFRIED & JENSEN
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801) 266-0999
Facsimile No. (801)266-1387
Attorneys for Plaintiff Holly Orr

EIGHTH JUDICIAL DISTRICT COURT
UINTAH COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE ORR,
)
individually, on behalf of their deceased son, ))
KEVIN ORR, HOLLY ORR, individually
)
and on behalf of the estate and heirs of
]
KEVIN ORR,
]
Plaintiffs,
vs.

;
)

)
BRIAN GRAYSON, PETE MARTIN
;
DRILLING, INC, RAT AIR, INC, and
;
MOON LAKE ELECTRIC ASSOCIATION, •
INC,
Defendants.
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Judge John R. Anderson
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DUNN & DUNN
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Attorneys for Moon Lake Electric
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Attorney for Brian Grayson, Pete Martin
Drilling, Inc., and Rat Air, Inc.
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Maty A. Wells
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1700 Broadway, Suite 1020
Denver, CO 80290
Attorney for Moon Lake Electric
Association, Inc.

(V) U.S. Mail, postage prepaid
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Richard A. Van Wagoner
Robert H. Harrison
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Suite 1100
P.O. Box 45000
Salt Lake City, UT 84145
Attorneys for Brian Grayson, Pete Martin
Drilling, Inc., and Rat Air, Inc. on CrossClaim
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Jesse C. Trentadue
SUITTER AXLAND, PLLC
8 East Broadway, Suite 200
Salt Lake City, UT 84111
Attorneys for Uintah County

(7) U.S. Mail, postage prepaid
( ) Hand delivered
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Edwin T. Peterson
Deputy Uintah County Attorney
152 East 100 North
Vernal, UT 84078
Attorneys for Uintah County
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( ) Overnight mail
( ) Facsimile
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IRTHFEIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH

Claudia Orr, and Eugene Orr, individually, on
behalf of their deceased son, Kevin Orr, Holly
On, individually and on behalf of the estate
and heirs of Kevin Orr,

%
**/?>

RULING AND ORDER ON
PLAINTIFF HOLLY ORIl'S
MOTION FOR CHANGE OF
VENUE

Plaintiffs,

vs.

Case No. 070800045

Brian Grayson. Pete Martin Drilling, Inc., Rat
Air, Inc. and Moon Lake Eleotric Association,
Inc.,

Judge JOHN R. ANDERSON

Defendants.

This matter is before the Court on the Plaintiff Holly Orr's Motion for Change of Venue.
The Plaintiff argues three reasons why the Court should grant their Motion. First, the Plaintiff
argues Defendant Moon Lake is a co-op and has subscribers in the County that have a direct
interest in the litigation. Therefore, Plaintiff argues a number of jury persons will have Moon
Lake connections, Second, Plaintiff argues Defendant Pete Martin Drilling (PMD) is a
preeminent financial concern within the County. As such, Plaintiff ai'gues PMD exercises undue
influence in the community. Third, Plaintiff argues that she should not have to litigate against
the County in their own courthouse.
Utah Code Ann. § 78B-3-309 provides:
The court may, on motion, change the place of trial in the following cases:
Page 1 of 3
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(2) when there is reason to believe that an impartial trial cannot be had in the county,
city, 01 precinct designated in the complaint,
The Plaintiffs first two arguments are that an impartial trial cannot be had in Uintah
County based on the characteristics of the Defendants Moon Lake and Pete Martin Drilling.
Under the statute, the Court has discretion to grant the motion for a change of venue, The
Plaintiffs Motion for Change of Venue is denied as to their first two arguments.
Plaintiffs argument that a number of jury persons will have Moon Lake connections is
merely an assumption. Moon Lake does not service residents in Vernal. Vernal is the largest
city in Uintah County. A large portion, if not the whole jury pool, will be people living in Vernal
who do not receive their electrical services from Moon Lake. Therefore, there is no reason to
believe that an impartial trial cannot be had in Uintah County.
Plaintiffs argument that Pete Martin Drilling is a preeminent financial concern within the
County, and exercises undue influence in the community is frivolous. The Plaintiff provides no
support for this argument. Therefore, there is no reason to believe an impartial trial cannot be
had in Uintah County.
Finally, Utah Code Ann. § 63G-7-502(2)(a) provides:
Actions against a county may be brought in the county m which the claim arose, or
in the defendant county, or, upon leave granted by a district court judge on the
defendant county, in any county contiguous to the defendant county.
Here, Uintah County is not a party to this action at this time. Therefore, the Plaintiffs
argument that they should not have to litigate against the Uintah County in their own courthouse
is premature and may end up being moot. The Plaintiffs Motion for Change of Venue is denied
without prejudice. The Plaintiff can resubmit their Motion for a Change of Venue if Uintah
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County is allowed in as a party to this action through intervention.
The Plaintiff asked for a hearing on their Motion in then Request to Submit, The
Plaintiffs request for a hearing is denied.
/
Dated this
1 day of _

_, 20C4

BY THE COURT:

JOHN R. ANDERSON, District Court Judge
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IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE
ORR, individually, on
behalf of their
deceased son, KEVIN
ORR, HOLLY ORR,
individually and on
behalf of the estate
and heirs of KEVIN
ORR,

Civil No. 070800045
Deposition of:
BRIAN GRAYSON

Plaintiffs,
vs.
BRIAN GRAYSON, PETE
MARTIN DRILLING, INC.,
RAT AIR, INC., and
MOON LAKE ELECTRIC
ASSOCIATION, INC.,
Defendants.

September 27 & 28, 2007
9:07 a.m.

WESTON PLAZA HOTEL
168 4 West Highway 4 0
Vernal, Utah
VIKI E. HATTON
Registered Professional Reporter

1

and let the company know where you would be going;

2

correct?

3

A

Correct.

4

Q

Okay.

Now, I want to talk about this incident

5

for a moment, and before we get into the details of it,

6

I want to ask you a few questions; okay?

7

A

Sure.

8

Q

It's my understanding from the deposition

9

testimony yesterday that on November 21, 2006 or

10

(Off-the-record discussion)

11

THE WITNESS:

November 21, 2006?

12

Q

13

Martin.

14

A

Correct.

15

Q

And at the time, she was your employer;

16

(BY MR. DAVIS)

—

Yes.

You got a call from Lori

correct?

17

A

Correct.

18

Q

And she asked you to go to the airport and

19
20
21
22
23

assist with the sheriff's department?
A

Yeah.

She asked if I was able to do that, if

I was available, and if I wanted to do that, yes.
Q

Okay.

In other words, if conditions were bad,

you weren't going to do it; right?

24

A

Correct.

25

Q

And if you had mechanical problems, you

59
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1

weren't going to do it; correct?

2

A

Correct.

3

Q

And if you had health problems, you weren't

4

going to do it; correct?

5

A

Correct.

6

Q

And you had no personal obligations at the

7

moment; correct?

8

A

Correct.

9

Q

And you were on call, like you had been on

10

call on other situations; correct?

11

A

Yes.

12

Q

And she called you and asked you to do a task;

13

correct?

14

A

Yes.

15

Q

And you told her, okay; right?

16

A

Yes.

17

Q

Okay.

In other words, all of those things

18

lined up:

Your health was good, no personal

19

engagements, the helicopter was in mechanical condition,

20

the weather was good, and she asked you to do it; right?

21

A

Yes.

22

Q

And like so many other times, when all of

23

those green lights were lit, you went and did what Pete

24

Martin asked you to do; correct?

25

A

Correct.
60
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1

Q

And you went to the airport; correct?

2

A

Correct.

3

Q

That conversation with Lori Martin, I take it,

4

was short?

5

A

Very short, yes.

6

Q

Okay.

7
8
9

And when you got to the airport, who

was there?
A

When I got to the airport, Officer Orr was

there.

10

Q

Who?

11

A

Officer Kevin Orr.

12

Q

Any other officer?

13

A

No.

The airport manager or the airport

14

handler there that ran the business where Officer Orr

15

was at was there, as well.

16

Q

Okay.

17

A

Two individuals.

18

Q

And from that moment in time, from your

19

conversation with Lori Martin until the time you got to

20

the airport, did you have any other conversations with

21

anybody else?

22

A

23
24
25

I had a conversation also with Dennis

Hullinger that asked me the same thing.
Q

Okay.

And when did you have a conversation

with him?
61
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1

A

I had a conversation with him, I believe,

2

shortly thereafter, just to make sure I didn't have any

3

other engagements that dealt with, you know, job

4

engagements for the helicopter.

5
6
7

Q

How did that work?

Did Dennis call you?

Did

you call Dennis?
A

I believe -- I'm not really sure exactly who

8

called who, but we talked.

9

same information:

And it was pretty much the

Am I available?

Is the aircraft

10

available for this?

11

type of thing.

12

Q

13

that correct?

14

A

At the time did I own the aircraft?

15

Q

Yes.

16

A

No.

17

Q

At the time, the aircraft was owned by Pete

18

At the time, you didn't own the aircraft; is

Martin Drilling; correct?

19

A

20

period.

21

Q

22

Would-you-care-to-do-this-mission

Yes, correct.

It was in the transition

And the fuel was owned -- and it was owned by

Pete Martin Drilling; correct?

23

A

Correct.

24

Q

In other words, you didn't own anything about

25

the helicopter.
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1

A

No.

2

Q

Okay.

And at the moment in time, on November

3

21, 2006, you were an employee of Pete Martin Drilling;

4

correct?

5

A

Yes, correct.

6

Q

Okay.

When you arrived at the airport, I take

7

it nobody —

other than Kevin Orr, was there anybody

8

from the sheriff's department there?

9

A

No.

10

Q

What was your conversation with Kevin Orr

12

A

Kevin was very excited to be going on the

13

flight.

14

in an aircraft before, meaning a helicopter.

15

walked out to the aircraft, and I gave him a little --

16

gave him a passenger briefing of what to do and what not

17

to do.

18

where we were going, a little bit of detail about the

19

involved mission that we were about to take, and then we

20

climbed on the aircraft and proceeded to the accident

21

site.

11

about?

22

We talked a little bit about if he's ever been

We talked about what we were going to do, and

Q

Okay.

24

A

Kevin Orr.

25

Q

Okay.

23

And we

Who told you where the accident site

was?

Did he have any maps with him?

63
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1

A

Not t h a t I r e c a l l .

2

Q

How did you know how t o get t o t h e a c c i d e n t

A

He told me it was near the Jensen bridge in

3
4

site?

5

the town of Jensen, and I know how to get there without

6

a map.

7

Q

You know how to get to Jensen?

8

A

Correct.

9

Q

Your conversation with Lori Martin when she

10

called you about what she wanted you to do, that was

11

short; right?

12

A

Yes.

13

Q

Your conversation with Dennis Hullinger, 1

14

take it, was short?

15

A

Yes.

16

Q

Okay.

At the time —

I've been produced with

17

a letter from the good people at the County of Uintah

18

and the Uintah County Attorney's office with regard to

19

your status as a volunteer.

20

A

Correct.

21

Q

I take it that prior to your getting in the

22

aircraft with Kevin Orr, the sheriff, at the time, did

23

not approach you and comment on how you were a volunteer

24

under the Utah code section.

25

correct?

Nobody told you that;
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1

aircraft.

2

Q

3

and altitude?

4

A

Correct.

5

Q

And he was a non-pilot.

6

A

Correct.

7

Q

And you took any directions or indications

8

And you were in control of direction, speed

I had the final say.

from him as advice or —

does that make sense?

9

A

Yes, it does.

10

Q

You were the ultimate decision-maker with

11

Yes.

Yes, I did.

regard to what or where that aircraft went.

12

A

Correct.

13

Q

Okay.

And you understood from the time you

14

left the aircraft, that this was going to be a search;

15

correct?

16

A

Correct.

17

Q

As a matter of fact, when Lori called you on

18

the telephone and said, I need you to do this thing, you

19

were told it was a search; correct?

20

A

Yeah, pretty much, correct.

21

Q

If we went back to that moment in time, you

22

knew that would entail, if you're searching, all of

23

those skills that you've told me about as a search guy?

24

A

Correct.

25

Q

If we're in search mode, you're orbiting,
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1

ever understand that?

2
3

MR. BULLOCK:

Assumes facts not in evidence.

4
5

Objection; no foundation.

THE WITNESS:
Q

No.

(BY MR. DAVIS)

As a matter of fact, on

6

November 21, 2006, from the time you got the call from

7

Lori to the time you got the call from whoever at the

8

sheriff's department, ro the time you met Kevin Orr,

9

there was no formal inquiry as to whether or not you

10

were a legal volunteer that day?

11

MR. BULLOCK:

12

Object to the form of the"

question.

13

Q

(BY MR. DAVIS)

Correct?

14

A

Yeah, there was, actually.

There was --- in

15

wasn't a formal legal, but it was decided that I was

16

going to work for the Uintah County Sheriff's Department

17

and not Pete Martin Drilling.

18
19

Q

You were going to be an employee of the

sheriff's department?

20

A

Yeah, at that time, yes.

21

Q

Okay.

23

A

No,

24

Q

Nobody deputized you; correct?

25

A

Correct.

22

You never received a deputy badge;

right?

112
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1

A

Correct.

2

Q

Okay.

Now, I don't —

I have one question

3

with regard to your salary.

We talked a lot about that

4

yesterday, and I don't think I asked this question.

5

understand your salary at the time in November of 2001

6

(sic) was $4,000 every two weeks; correct?

I

7

A

Correct.

8

Q

And if I asked you this question, your lawyer

9
10

will assuredly object to asked and answered, and I just
don't remember; okay?

11

A

Yeah.

12

Q

After this incident, Pete Martin or Lori

13

Martin or your office manager, Chris, no one at

14

Pete Martin Drilling looked at your pay that you were

15

paid after this incident and deducted the pro rata time

16

spent on this search.

17

reduce that pay, did they?

They didn't go into your pay and

18

A

No.

It was the same regardless.

19

Q

You got $4,000 after the fact; correct?

20

A

Correct.

21

Q

Okay.

Now, on the day of this incident, you

22

learned through Lori or through -- who was it, your

23

officer manager?

What is his name?

24

A

Dennis Hullinger.

25

Q

Dennis.
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JOSEPH W. STEELE (#9697)
DAVID C. BIGGS (#0321)
STEELE & BIGGS
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801)266-0999
Facsimile No. (801)266-1387

m
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DEPUTY

KENNETH D. LOUGEE (#10682)
RACHEL L. SYKES (#11778)
SIEGFRIED & JENSEN
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801)266-0999
Facsimile No. (801)266-1387
Attorneys for Plaintiff Holly On

EIGHTH JUDICIAL DISTRICT COURT
UINTAH COUNTY, STATE OF UTAH

CLAUDIA ORR and EUGENE ORR,
individually, on behalf of their deceased son.
KEVIN ORR, HOLLY ORR, individually
and on behalf of the estate and heirs of
KEVIN ORR,

PLAINTIFF HOLLEY ORR'S
SURREBUTTAL TO UINTAH
COUNTY'S REPLY MEMORANDUM
IN SUPPORT OF ITS MOTION TO
INTERVENE AND SUBSTITUTE
PARTIES

Plaintiffs,
vs.

BRIAN GRAYSON, PETE MARTIN
DRILLING, INC, RAT AIR, INC, and
MOON LAKE ELECTRIC ASSOCIATION,
INC,

Civil No. 070800045
Judse John R. Anderson

Defendants.
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Plaintiff Holley Orr, by and through her counsel of record, respectfully submits this
Surrebuttal to Uintah County's Reply Memorandum in Support of its Motion to Intervene and
Substitute Parties.
INTRODUCTION
Uintah County should not be allowed to intervene in this action or substitute itself as a
defendant because the Legislature did not intend the Workers Act to indemnify volunteers who
are approved after-the-fact. See Utah Code Ann. § 67-20-1 et seq. Also, there is already a
separate action pending against Uintah County in Third District Court in front of Judge Sandra
Peuler. Uintah County should not be permitted to intervene in this action while another action
against it in the same matter is pending in Third District Court. See Exhibit 1, Complaint.
I.

THE LEGISLATURE DID NOT INTEND FOR A COUNTY TO RELIEVE
ITSELF OF LIABILITY BY MAKING AN AFTER-THE-FACT
DETERMINATION OF WHO IS A VOLUNTEER GOVERNMENT WORKER.
The County erroneously argues in its reply that it is permitted to make an after-the-fact

approval of a volunteer under the Workers Act. The text of the Workers Act excludes coverage
of volunteers who donate services "unless the volunteer's sendees are approved by the chief
executive of that agency or his authorized representative, and by the office of personnel having
jurisdiction over that agency.5'' Utah Code Ann. § 67-20-1 (2004), The statute provides no
statutory procedure for approval after-the-fact, see id. § 67-20-4, but the regulation promulgated
at the statute's authorization actuall}7 mandates prior authorization:
Agency management shall approve all work programs for volunteers before volunteers
serve the state or any agency or subdivisions of the state. A volunteer is considered a
government employee for purposes of workers compensation, operation of motor vehicles
or equipment, and liability protection and indemnification.

l
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See UAR R477-13. Further, nothing in the statute obligates a county to approve of certain
volunteers—all that is known is that for any volunteer to become a volunteer government worker,
he or she must be approved by the chief executive of that agency and by the office of personnel.
Currently, Uintah County approves volunteer workers by way of an agreement for
sendees signed before any services are performed by the volunteer. See Exhibit 2, Agreement for
Voluntary Sendees. This method of approval is its own guarantee of genuineness because it
demonstrates before the fact that the County intended to ''approve" the volunteer government
worker. However, if a County is permitted to approve a volunteer after-the-fact there is no way
to tell whether or not the volunteer would have been originally approved or whether the County
is "approving55 the volunteer to merely to escape liability, the situation that presents itself in the
Orr case.
Surely the Legislature did not contemplate a statutory scheme where a county lawyer is
allowed to control the outcome of a lawsuit by choosing which action to take—approval or
not—after someone is killed. In this case, it is clear that the lawyer for Uintah County, Edwin T.
Peterson, told the County Commissioners and the Director of Personnel to declare Brian Grayson
a volunteer government worker many months after the accident, in what he has testified is an
attempt to absolve the County and the helicopter defendants of liability to Detective Orr's
widow. The inherent unfairness in this is evident—declaring Grayson a volunteer government
worker after-the-fact limits the legal remedies of Detective Orr*s heirs. If Grayson and the
corporate defendants are volunteer government workers under the Workers Act, they then are coemployees of Detective Orr, who in turn cannot sue them and can only receive the exclusive
remed}7 of workers' compensation.

J

0000124

Further, the County in its moving papers argues that the Volunteer Services Act is
meaningless in a situation like the case at bar. Under the County's urged interpretation of the
Workers Act, where a county employee is killed, such as Detective On, Mr. Peterson can relieve
the County of liability to the county employee's family by having the volunteer worker approved
many months after-the-fact. The County then escapes liability and would only have to pay
workers5 compensation benefits because a person cannot sue a co-employee under the Utah
Protection of Public Employees Act. Therefore, in a case like this. Mr. Peterson may choose to
prefer the corporate interests of Pete Martin Drilling, Rat Air Inc., and the Count}* over the
interests of Detective On, a count}7 employee who died in the line of duty. However, in
situations where a third party' and not a county employee is killed by the acts of a volunteer, then
the County can decide to not approve the volunteer as a volunteer government worker. In such a
situation the County would also escape liability by citing the "non-approval55 of the volunteer
worker.
In the On case, if Mr. Peterson had done nothing, and no approval was given, then he and
the County would have to rely on the Services Act. See Utah Code Ann. § 63G-8-101 et seq.
The effect of relying on the Sendees Act would be that the corporate defendants would be liable
to Detective On's family for Grayson's gross negligence if any and the County would be liable
for the acts of its voluntary service provider. It was certainly within Mr. Peterson's ability to
refuse to have Grayson declared a volunteer government worker—he was in no way compelled to
have Grayson approved. The statutory scheme of the Workers Act does not mandate a County's
approval of anyone it does not want to approve. However. Mr. Peterson took the position that he
could control the outcome of the lawsuit by having Grayson approved after-the-fact and so he
4
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undertook the approval process knowing it had the potential to end Holley Orr's claim.
Additionally, nothing in the statute compelled Mr. Peterson to declare the corporate helicopter
defendants as volunteer government workers. In fact, he had no duty to do so because neither
corporation made a request for indemnity. See Utah Code Ann. § 63-30d-902(2)(a) ("Before a
governmental entity may defend its employee against a claim, the employee shall make a written
request to the governmental entity to defend him.") (recodified at § 63G-7-902).
In sum. if a county were permitted to approve volunteer "workers" after-the-fact, then it
would escape liability in every situation by seeking approval where a county employee is injured
or killed and not seeking approval where a non-employee was a victim of the volunteer
"worker's" negligence. Surely the Legislature never intended for the Workers Act to be read in
such a way that the lawyer for a county is permitted to be the ultimate decider as to whether a
county would be held liable for the acts of its volunteer "workers." But this is exactly what is
proposed by the County in this case. The intent of the County Commissioners and the County
attorney was to deprive Detective Orr's widow of her cause of action, protect the corporate
defendants, and escape any liability beyond paying workers' compensation. If the County
succeeds in intervening in this action. Detective Orr's dependants would only be entitled to
workers' compensation, and the corporate defendants and the County would escape liability for
the negligent causing of Detective Orr's death.

5
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CONCLUSION
Plaintiffs respectfully request that Uintah County not be allowed to intervene in this
action and that the helicopter defendants not be dismissed.
Dated {]_ day of January, 2009
STEELE & BIGGS

l^
EPH W. STEELE
ttorneyfor PlaintiffHolley On-

6
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JOSEPH W. STEELE (#9697)
DAVID C. BIGGS (#0321)
STEELE & BIGGS
5664 South Green Street
Salt Lake City.UT 84123
Telephone No. (801)266-0999
Facsimile No. (801)266-1338
KENNETH D. LOUGEE (#10682)
RACHEL L. SYKES (#11778)
SIEGFRIED & JENSEN
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801) 266-0999
Facsimile No. (801)266-1387
Attorneys for Plaintiff Holly Orr

EIGHTH JUDICIAL DISTRICT COURT
UINTAH COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE ORR,
individually, on behalf of their deceased son,
KEVIN ORR, HOLLY ORR. individually
and on behalf of the estate and heirs of
KEVIN ORR,
Plaintiffs,
vs.

)
)
)
)
)
]
)
)

CERTIFICATE OF SERVICE

Civil No. 070800045
Judge John R. Anderson

BRIAN GRAYSON. PETE MARTIN
DRILLING, INC., RAT AIR. INC., and
MOON LAKE ELECTRIC ASSOCIATION,
INC.,
Defendants.
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I hereby certify that on this

_day of January. 2009,1 caused to be delivered as
Af&-

noted, a true and correct copy of, PLAINTIFF HOLLEY ORR'S SURREBUTTAL TO
UINTAH COUNTY'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTION TO
INTERVENE AND SUBSTITUTE PARTIES, to the following:
Tim Dalton Dunn
Gerry B. Holman
DUNN & DUNN
505 East 200 South, 2nd Floor
Salt Lake City, UT 84102
Attorneys for Moon Lake Electric
Association, Inc

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Loni F. DeLand
ATHAY&DELAND
43 East 400 South
Salt Lake City, UT 84111
Attorney for Brian Grayson, Pete Martin
Drilling, Inc., and Rat Air} Inc. on CrossClaim

(V ) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Pvoger H. Bullock. Esq.
STRONG & HANNI *
3 Triad Center, Ste 500
Salt Lake City, UT 84180
Attorney for Brian Grayson, Pete Martin
Drilling Inc, and Rat Air, Inc

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Maty A. Wells
WELLS, ANDERSON & RACE, L L C
1700 Broadway, Suite 1020
Denver, CO 80290
Attorney for Moon Lake Electric
Association, Inc

(V ) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile
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Richard A. Van Wagoner
Robert H. Harrison
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Suite 1100
P.O. Box 45000
Salt Lake City, UT 84145
Attorneys for Brian Grayson, Pete Martin
Drilling, Inc., and Rat Air, Inc. on CrossClaim

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Jesse C. Trentadue
SUITTER AXLAND, PLLC
8 East Broadway, Suite 200
Salt Lake City, UT 84111
Attorneys for Uintah County

(7) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile

Edwin T. Peterson
Deputy Uintah County Attorney
152 East 100 North
Vernal, UT 84078
Attorneys for Uintah County

(V) U.S. Mail, postage prepaid
( ) Hand delivered
( ) Overnight mail
( ) Facsimile
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Joseph W. Steele (Bar #9697)
David C. Biggs (Bar #0321)
Kenneth D. Lcmgee (Bar #10682)
STEELE & BIGGS. LLC

5664 South Green Street
Salt Lake City, Utah 84123
Telephone: (801) 266-0999
Fax:(801)266-1338
Attorneys for Plaintiff Holley Orr
Brad Parker (Bar #2519)
James W, McConkie (Bar #2156)
PARKER. & MCCONKIE

5664 South Green Street
Salt Lake City, Utah 84123
Attorneys for Plaintiffs Eugene and Claudia Orr

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE: COUNTY. STATE OF UTAH

CLAUDIA ORR and EUGENE ORR.,
individually, on behalf of their deceased son.
KEVIN ORR; HOLLEY OKR individually'
and on behalf of the estate and heirs of
KEVIN ORR..

\ COMPLAINT AND JURY DEMAND
i
j
I

Fiainiiiis.

UPNTAK COUNTY. STATE OF UTAH.
Defend:

Civil No.: c -. Si O R
Judse: \>-~

~L t) S

1

Plaintiffs, by and through their respective counsel of record, state the following for their
Complaint against Defendant.
PARTIES
1.

Plaintiffs Claudia and Eugene On 'were and continue to be residents of San Juan

County. State of Utah.
2.

Plaintiff Holley Orr was and continues to be a resident of Uintah County. State of

Utah. Holley Qn is the wife of the deceased and is personal representative of the Estate.
3.

Uintah County is a political subdivision of the State of Utah.
JURISDICTION AND VENUE

4.

This Court has jurisdiction in accordance with the provisions of Utah Code Ann. §

7SA-5-I02.
5.

Venue is proper in this Court pursuant to Utah Code Ar_n § 783-3-302.

6.

Plaintiffs filed a Notice of Claim on November 8. 2007, in accordance with Utah

Code Ann ? 63G-7--01 ei seq.. m an embrt to settle this case vithom the necessity :f proceeding
before this Court. Plaintiffs' claims are deemed denied because neither Uintah County nor any
insurance carrier representing Uintah Count}' responded to the Notice of Claim within ninety
davs of fding the Notice of Claim.
STATEMENT OF FACTS
7.

On or about November 2L 2006. Detective Kevin Cm. an employee of the Ummh

Countv Sheriff s office, was fatalh injured voile in the ime of duty.

8.

The proximate cause of Detective Orr's death was a collision between the

helicopter m which Detective On was riding and a high voltage electrical transmission line.
9.

The helicopter was owned by either Pete Martin Drilling, Inc (heremafier

referred to as C,PMD") and/or Pvat Air Inc The helicopter was piloted by Brian Grayson
(hereinafter referred to as ,%Grayson") who was employed b) either ?MD or Rat Air.
10.

Grayson w as grossly negligent in colliding with high voltage lines which he had

previously identified on an aerial map prior to lake off but failed to locate despite two passes
over the area before colliding with the lines. As a result of this negligence or gross negligence.
Detective Orr was fatally injured. Grayson is liable to plaintiffs for their damages because of his
individual actions. PMD and Pvat Air are liable to Plaintiffs under the principle of respondeat
svpenov
11

The ostensible purpose of the helicopter flight was to search for a missmg woman

12

The search was not a law enforcement emergency Ramer it was m response to a

•personal request from the cousin of the wife of the Chief Depuw
13

The duh elected Sheriff Sheriff Hawkins, did no: appro's e :he use of :he

he he enter
M

Umtah County Di:ec:e: of Personnel was no: approached, nor did he ao^rove of

:ne use of the hehcopte: Neither Sheriff Hawkms nor the Personnel Director at>pro~\ ed :he PMD
Ra: Air. or Grayson as volunteers under an} Utah Stature
15

Gra"* son was naid his regular salary of S-.OOQ bi-weekh bv PhCD

16.

Grayson was injured in the crash. Uintah County neither offered to pay nor did it

pay any of his medical expenses.
17.

Grayson acted at the instruction of Mrs. Pete (Lori) Manin. Grayson's job was to

fly the helicopter, when and where he was instructed, which he did on the da}* of the crash.
18.

PMD. Rat Aii and Grayson did not sign disclosure forms, designating themselves

as statutory volunteers.
19.

In August and September 2007. months after the crash. Uintah Count}7

Commissioners declared PMD. Rat Air and Grayson to be statutory volunteers. This was
followed by a letter from the Uintah County Attorney declaring PMD and Rat Air to come under
the Volunteer Government Workers Act. Utah Code Ann. § 67-20-1 ei sea.
20.

In resisting Uintah County's effort to declare PMD, Rat Air and Grayson as

volunteers. Plaintiffs claimed that the requirements of § 67-20-4 mandated approval by the
Uintah County Director of Personnel Thereafter. Uintah Count}" produced a Declaration
indicating that the Personnel Director vould have approved the status of volunteer workers.
21.

Plaintiffs called Uintah Count}-' s attention to the Immumty for Persons

Performing Yoluntar} Service Act. Utah Code Arm. § 63G-S-101. Uintah Count}- has refused to
consider the status of the helicopter entities under this section.
FIRST CLAIM FOR RELIEF
(Declarator}- Relief)
2U

Plaintiffs. :y and through this reference, hereby incorporate paragraphs

numbered 1 through 1".. abo" e. as if full} set form herein

23.

Pursuani io Utah Rule of Civil Procedure. Rule 57. ihis case is appropriaie for

declaratory relief. The case is judiciable. and ihe determination of the legal questions will lead to
a just resolution between the parties
24.

Plaintiffs pray that this Conn enier an order declaring Grayson. PMD and Rai Air

not covered entities under the Volunteer Government Worker's Acu Utah Code Aim.. § 67-20-1
at sea.
25.

Plaintiffs pray ihat this Court enter an order declaring Grayson. PMD and RaT Air

not immune under The Immunity for Persons Performing Voluntary Sendee Act Utah Code
Ann. § 63G-8-101.
SECOND CLAIM FOR RELIEF
(Immunity for Persons Performing Voluntary Service Act)
26.

Plaintiffs, by and through this reference, hereby incorporate paragraphs

numbered. 1 through 25. above, as if fully set forth herein.
27.

Grayson. PMD and R.a: Air are individually and vicariously liable for the

damages suffered by plaintiffs arising out of the vrongful death of Detective Crr
2S
corporations

FMD and Pvat Air are not volunteers under the statute because they are

recover their damages alleged more particularly below xo "the extern of the government immunity
act.
THIRD CLAIM FOR RELIEF
(Volunteer Government Workers Act)
31.

Plaintiffs, by and through ihis reference, hereby incorporate paragraphs

numbered. 1 Through 30, above, as if full}- sex fonh herein.
32.

In ihe even" that a court of competent jurisdiction finds Grayson, PMD and Rax

Air to be volunteers under the Volunteer Government Workers Act, Utah Code Aim § 67-20-1,
Plaintiffs are entitled to recover their damages as set fonh below from Uintah Count}7 under a
statutory policy of defense and indemnity.
JURY DEMAND
Plaintiffs hereb) demand atrial by jury an all issues presented herein and submit the
statutory fee herewith.
PRAYER FOR RELIEF
WHEREFORE. Plaintiffs request relief against Defendants as follows1.

Plaintiffs <;ra} that the Ccur enter a declarator judgment holding Graysom PMD

and Rat Ai: no: to be volunteers under either the Immunity for Persons performing Voluntary
Services Act or the Volunteer Government Workers Act.
2.

For general damages and par. and suffering in an amount to be proven at trial for

Holley Or.
0000137

3.

For general damages and pain and suffering in an amount to be proven at trial for

Claudia and Eugene On.
4,

For past medical expenses in an amount to be proven at trial for Detective Orf

5.

For damages for the wrongful death of Detective Orr.

6.

For general damages for the pain and suffering endured by Detective Orr prior to

estate.

his death.
7.

t'oi costs ot tins proceeding.

8.

For costs of suit and such farther relief as the Court deems just and proper.

DATED this

%

day of 6 « d ^ r ; 2008.

A. P
It
t

Joseph "W. Steele
David C. Biggs
Kenneth D. Lou £ ee
Arwrneysfor PlaimiffHolley Orr

Brad Parker
James W. McCoiikie
Attorneys for Plaintiff Eugene & Claudia Orr

Plaintiffs' Address:
c/o Steele & Biggs
566- Souih Green Street
sa«t T.ske OTS. Utah 841
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UINTAH COUNTY

AGREEMENT FOR VOLUNTARY SERVICES
-'^r^i.g-~- ~ * j / - 1

-JC*«_ -•V'-o»•*- «"

. *>~XTb BEVO&PLETED BTVOWSTEER)' * < ": * - : '^" " ;- " -

"

'•

I Name;

n

1 1 Address:

(1

Phone #*s:

I have reviewed the description of work to be performed and amount of time required (see attached
Work Description).
I agree that all of the work that I perform under this agreement will be n on compensable; except for preapproved compensation for actual expenses.
I understand that either the County or 1 may cancel this agreement at any time by notifying the other
party,
I give my permission for free use of my name, voice and picture in any media coverage of my volunteer
service.
I hereby declare, to the best of my knowledge, I am in good physical health. I also understand the
activities I will be performing may be physically demanding (see attached Work Description).
I understand that, if I am injured or involved in an accident while providing volunteer services to the
County, the County's worker's compensation carrier will only pay the actual and necessary medical
expenses I incur in the treatment of an injury. Other expenses such as lost work time, equipment,
clothing, etc., will not be covered by worker's compensation insurance.
I understand I may be subject to a criminal record check or other background investigation.
I hereby volunteer my services, as described in the Work Description, to assist Uintah County in its
authorized work.

Signature of Volunteer

r)ale

Approval signature of Parenl/jruardian if under IS

£}#•,

'£?f':-

:'£jpfe^^
While this agreement is in effect, Uintah County agrees to:
1. Accept you as a volunteer and recognize your rights under UCA 67-20.
2. Authorize you to work as a volunteer according to the attached Work Description.

3, Reimburse your pre-approved actual volunteer related expenses; to the extent funds are available.
4, When applicable, authorize you to ride in, or operate a County motor vehicle, (A copy of valid Utah
driver's license shall be attached to the Work Description form if the volunteer wil] be authorized to
drive a vehicle while performing volunteer services.)
As the supervisor, I understand that should an injury occur to an individual while in a volunteer status, a "First
Report of Injury'5 fonn must be completed and submitted to the Human Resource Office within 24 hours of the
injury.

Supswhor Signature

Tale

Dale

Prlni name and location of work she

jror myself and as the authorized representative of the agency chief executive

Director, Human resources

fv^

VOLUNTEER WORK DESCRIPTION
JOB TITLE:

"WORK LOCATION;
DESCRIPTION OF WORK TO BE COMPLETED (Describe duties and physical demands—use reverse sloe of
form if necessary)

If volunteer will be operating a siate vehicle> a copy of a valid Utah DriverX License must be attached.
TIME REQUIRED
Hours per day (if appropriate):
Days of the week (if appropriate);
Total time commitment (hours, days, weeks, or months):
OTHEPv INFORMATION (Use reverse side of form if necessary):
VOLUNTEER
* I have reviewed the description of the work to be performed and I am aware of the physical demands
associated with that work,
« I agree to carry out the specified duties and work the time identified to the best of my abilities:
Volunteer Signature

£>a[£r

Emergency Contact (Print)
Name:
Address:
btrssi NumDc-

Phone Number Home:

uty

Sluts

Zip

Work: .

SUPERVISOR;
Name and Title,
Work Address:
Work Telephone Number

SuD^rvisor Signature

TRALKING (Use reverse side of form if necessary;;
Required Subject; "'Sexual Harassment
Required S ubjeci *Code of Conduct
Other:

Dsie

Date Provided:
Date Provided:
Date Provided'

BRAD H.PARKER (2519)
JAMES W. MCCONKIE (2156)
PARKER & MCCONKIE
5664 South Green Street
Salt Lake City,UT 84123
Telephone No. (801) 266-0999
Facsimile No. (801)266-1387
Attorneys for Plaintiffs Claudia Orr and Eugene Orr

1-iL.fcL)
DISTRICT COURT
UINTAH COUNTY, UTAH

Br.C 1 8 2038
JDANfcJEWW.SE, CLERK
2V__^L£__DEPUTY

EIGHTH JUDICIAL DISTRICT COURT
UINTAH COUNTY, STATE OF UTAH

CLAUDIA ORR and EUGENE ORR,
individually, on behalf of their deceased son.
KEVIN ORR, HOLLY ORR, individually
and on behalf of the estate and heirs of
KEVIN ORR,
Plaintiffs,

PLAINTIFFS CLAUDIA ORR AND
EUGENE ORR'S OPPOSITION TO
JOINDER IN THE MOTION OF
UINTAH COUNTY, UTAH RE:
INTERVENTION AND
SUBSTITUTION OF PARTIES.

vs.

BRIAN GRAYSON, PETE MARTIN
DRILLING, INC., RAT AIR, TNC, and
MOON LAKE ELECTRIC ASSOCIATION,
INC.,

Civil No. 070800045
Judge John R. Anderson

Defendants.

Plaintiffs Claudia Orr and Eugene Orr, by and through iheir counsel of record,
respecifully submit this Opposition to Defendants Joinder in ihe Motion of Uintah Counts', Utah
re: Intervention and Substitution of Parties.
INTRODUCTION
This case involves the death of Detective Kevin Orr of the Uintah Count}- Sheriffs
Department who was killed in a helicopter accident. The accident that lulled Detective Orr
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occurred when a helicopter owned by Pete Martin Drilling, Inc., (PMD) and Rat Air, Inc., and
piloted by Brian Grayson, collided with power lines owned by co-defendant Moon Lake Electric.
Detective Orr died of injuries received in the crash. Uintah County seeks to intervene in this
action and substitute itself in place of Defendants Grayson, PMD, and Rat Air, Inc. (the
"helicopter defendants"). The County seeks dismissal of Defendants under the Volunteer
Government Workers Act, see Utah Code Ann. § 67-20-1 et seq., on the basis that Grayson was
acting in the capacity of a Uintah County employee at the time of the accident, which, if true,
would afford him the same indemnity as any other County employee. This position is not well
taken. Further, if it assumed that Grayson was a volunteer, the Voluntary Services Act would
apply to any sendees performed by Grayson or ?MD,see Utah Code Ann. § 63G-8-101 et seq.
I.

THE WORKERS ACT IS NOT APPLICABLE IN THIS CASE BECAUSE
GRAYSON DID NOT FUNCTION AS A UINTAH COUNTY EMPLOYEE,
The Volunteer Government Workers Act considers volunteers as government employees

for the purpose of receiving workers' compensation benefits. See Utah Code Aim. § 67-20-3
(2008). A volunteer is defined as "any person who donates sendee without pay or other
compensation except expenses actually and reasonably incurred as approved by the supervising
agency." See id. § 67-20-2. The Workers Act has the effect of making a volunteer a quasiemployee of the government because the volunteer is indemnified in the same way that the
government would indemnify any paid government employee. See id. § 67-20-3(l)(c). The only
distinction the Workers Act makes between a volunteer and an employee is that a volunteer
"donates sendee without pay or compensation." See id. § 67-20-2. Thus, the only difference
between a volunteer and an employee under the Workers Act is their paid status. Both receive

?
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the same workers' compensation benefits and indemnification.
Uintah County and the helicopter defendants claim that Grayson was an employee of
Uintah County. In interpreting the Workers Act and the Sendees Act. this Court must view each
term according to its usual and commonly accepted meaning, see State v. Paul, 860 P.2d 992.
993, and it must be assumed that the Legislature used each term advisedly and in accordance
with its ordinary meaning, see In re Z.C> 2007 UT 54. *J 6, 165 P.3d 1206. Here, we must
assume the plain and ordinary meaning of the words in the statute and consider what is ordinarily
thought of as an "employee55 and a "service."
The Workers Act covers volunteer workers who are in turn given quasi-employee status
under the statute. See Utah Code Ann. § 67-20-3. It applies to individuals who are thoroughly
vetted, interviewed, have job duties, supervisors, and regular working hours. These are ail
characteristics indicative of employee status. The Workers Act also requires mandatory approval
by an agency head and the office of personnel for any volunteer to work for that county.
According to the personnel director of Uintah County, who is one of the individuals statutorily
required to approve volunteer status under the Workers Act, volunteer government employees
include poll workers, library workers, clerical workers, fireman, and jurors. See Deposition of
Joe McKea: p. 39:6-12. Indeed, the "definitions" section of the Workers Act includes "a juror or
potential juror appearing in response to a summons for trial jury or grand jury" as an example of
"volunteer." See id § 67-20-2(3)(b). Further, volunteer government employees are
characterized by the following:
Q: They have hours. You know, they work from X time to X tune.
A: Yes.
Q: They'll have a supervisor.
n

A: Yes.
Q: Sometimes you will give them volunteer experience credit.
A: Yes.

Q: Do you have somebody orient the volunteers to their job duties at their place of work?
A: Yes.
Q: Do you have people provide supervision to the volunteers?
A: Yes.
Q: Do those people provide the volunteers with regular duties, just like you would an
employee?
A: . . . We have a supervisor that monitors their duties.

Q: You understand the difference, don't you, between providing a service and being an
employee.
A: Yes.
Q: I mean, for example, employees, in your experience, they'll have a place of
employment. They'll have a supervisor. They will have duties. They will get evaluated,
and so on. That's been your experience.
A: Yes.
Deposition of Joe McKea: pgs. 39:12-21; 41:20-25; 42:1-5; 48:17-25; 49 1-3. Indeed, in
documents provided pursuant to subpoena by Mr. Mckea, such "volunteers" that have been
approved by Uintah Count}' include volunteer librarians, landscapes, Uintah County Search &
P^escue members, and Career Sendee Review Board members. See Exhibit 1, Summary of
Volunteers Approved by Uintah Count)7. These quasi-employees are interviewed, lined, and are
granted the status of government employee under the Workers Act. See Utah Code Ann § 67-202,-3.
Thus an employee under the Workers Act is a person who is vetted and trained. For
instance, the Uintah County Search & Rescue Organization includes just such individuals who
are highly trained, vetted volunteers who are given volunteer employee status under the Workers
4
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Act. Sheriff Merrell explained the process as it regards Uintah Count}7 Search & Rescue;
Q: So is it correct that the people who are involved in doing the search, those are people
who have signed up with Search and Rescue in advance?
A: Yes.

Q: Is it consistent with your understanding that the people who carry pagers, and who
respond for searches, receive training?
A: They do.
Q: Who trains them?
A: Some of it is external training and some of it is internal training.

A: Let me also back up. that we have had a -- the Search and Rescue has an application
form. When somebody wants to become a volunteer for Search and Rescue, they fill out
an application. I want to be. There's background checks done, there's references. There
is a probation period before they become a Search and Rescue member.
Deposition of Sheriff Jeffrey P. Merrell: pgs. 22, 26, 31. These volunteers fall under the Workers
Act. As Sheriff Merrell explained, the members of Uintah County Search & Rescue are
interviewed, trained, vetted, and undergo thorough background checking:
Q: Obviously you don't want somebody out looking for lost children who's a convicted
pedophile. So you do background checks for that son of thing.
A: Yes
Deposition of Sheriff Jeffrey P. Merrell: p, 32:12-16. Thus the Search & Rescue members are
similar to the individuals listed under the statute, such as jurors, volunteer librarians, or clerical
workers. They have regular job duties, supervisors, orientations, training, and the}r are subjected
to a vetting process, which, after they are accepted, grants them quasi-employee status under the
statute.
However, obtaining volunteer/worker employee status is not the only way a person may

5

donate "service" to a government entity. The Legislature has provided another avenue known as
the Voluntary Sendees Act for situations similar to the case at hand. The S en/ices Act is
applicable and controlling in this case to the helicopter sendee donated by PMD. The Services
Act is a completely separate and distinct statute that provides a lower level of indemnity to a
person performing sendees on a voluntary7 basis. The Sendees Act provides that, "[a]ny person
performing sendees on a voluntary basis, without compensation, under the general supendsion
of and on behalf of any public entity, shall be immune from liability7 with respect to any
decisions or actions.. . unless it is established that such decisions or actions were grossly
negligent^]" See Utah Code Ann. § 63G-8-201. The services must be provided on a voluntary
basis and the person who donates the sendee cannot be paid. The Sendees Act is entirely
distinguishable from the Workers Act because it does not provide employment benefits such as
workers5 compensation and complete indemnity. Rather, it provides a lower level of indemnity
to a person who donates voluntary sendees, rendering that person immune from civil suit liability
except in cases of gross negligence.
In considering what is ordinarily thought of as a "sendee/* the service sector industry of
the United Slates comes to mind. Generally one might hire a person or a business to perform a
sendee, which means accomplishing a task or an objective. Examples include a taxi sendee,
where a taxi is hired to accomplish the objective of driving a patron from point A to point B.
The taxi driver obviously does not become an employee of the patron, but is only hired to
perform a sendee. Other examples include an airline sendee, a pool service, a plumber, a
mechanic or any variety of sendees that can be found in the yellow pages. Such sendees can take
place anywhere. ''Services5* are objective driven and engaged to perform one specific task or
6
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objective.
The helicopter sendee provided by PMD was similar to a taxi sendee that is engaged to
perform a specific task or objective. PMD provided the helicopter for the msk of assisting in
finding a missing person. PMD provided the pilot, the fuel, the maintenance, and the helicopter
to accomplish that task. Brian Grayson was an employee of PMD, and not Uintah County7 at the
time PMD donated the helicopter sendee, and he was paid his regular wage by PMD. See
Deposition of Brian Grayson: p. 51:19-24, p. 70:1-8. Further, Grayson cannot be considered a
volunteer because he was being paid by his employer. Grayson was explicitly asked by his
employer, PMD, to fly its helicopter in conjunction with a County search. Brian Grayson
testified that he was employed by PMD and did what his employer asked him to do on the date of
the accident:
Q: And like so many other times, when all of those green lights were lit, you went and did
what Pete Martin asked you to do; correct?
A: Correct.
Q: And you went to the airport; correct?
A: Correct.
Deposition of Brian Grayson: pgs. 60:22-25; 61:1-2. Lori Martin, his employer, testified that she
asked Grayson to go on the flight, she herself set up the arrangement with Detective
Vanderbusse, and she arranged for the helicopter to be at the airport on the date of the accident.
See Deposition of Lori Martin: pgs. 21:4-25; 24:1-13; 28:17-22.
Grayson did not act like an employee of the Count}7 and was in no way similar to the
members of the Uintah Count}7 Search & Pvescue organization, all of whom were vetted, trained
and interviewed as Sheriff Merrell explained. He also explained that neither Brian Grayson nor
PMD were members of Uintah County Search & Rescue. They had never been approved of by

7

the Sheriff's Department to participate in a search. See Deposition of Sheriff Jeffrey P, MerrelL
pgs. 44-45. He was merely an individual who was asked by his employer. PMD, to fly PMD's
helicopter in an impromptu search. He had no regular job duties as a County employee, no
regular hours, no schedule, no evaluation, and no regular supervisor. He was not trained.
interviewed, and vetted by the County, but merely appeared on November 21. 2006 at the request
of his employer. See Deposition of Lori Martin: pgs. 21:4-25; 24:1-13; 28:17-22.
In sum, the statutory scheme of the Workers Act makes clear that the Act is structured to
hire employees whereas the Services Act is structured otherwise. It is clear that the Workers Act
and the Sendees Act cover two different types of things—the Workers Act covers quasiemployees with prior approval and the Services Act covers sendees, like a helicopter sendee, that
are volunteered.
II,

THE SERVICES ACT MUST BE APPLIED IN THIS CASE TO EFFECTUATE
THE LEGISLATURE'S INTENT THAT THE WORKERS ACT ONLY APPLY
TO VOLUNTEERS THAT FUNCTION AS GOVERNMENT EMPLOYEES.
The Legislature wrote two distinct statutes, the Workers Act and the Sendees Act and it

can be presumed that the Legislature intended to make a distinction in the types of individuals
covered by each Act. Otherwise, the Legislature would not have enacted two separate and
distinct statutes. Wnen two different statutes are at issue, courts 'follow the general rules of
statutory construction/* Carter v University of Utah Med CP\, 2006 UT 78, \ 9, 150 P.3d ^67.
The primary goal of this Court, then, must be to "evince 'the true intent and purpose of the
Legislature [as expressed through] the plain language of the Act/'" Id (citation omitted)
(alteration in original). "Determining the legislature's intent requires that %we seek to render all
parts [of the stature] relevant and meaningful and we accordingly avoid interpretations that will
8

render portions of a statute superfluous or inoperative.'5' Id (citation omitted) (alteration in
original).
In enacting both the Workers Act and the Sendees Act, the Legislature necessarily
highlighted the distinction between employment and sendee. See supra part I. However,
Defendants would have this court render the Sendees Act a nullity and hold that Grayson was an
employee under the Workers Act. This argument is not well taken. As explained above, the
Workers Act indemnifies only volunteers who function in a quasi-employment relationship with
the County, and who go through a vetting process. The Sendees Act, however, covers
individuals who merely donate sendees in a non-employment, impromptu setting. It is imponant
that this Court recognize and give effect to the distinction the Legislature has made.
Other statutes in the Utah Code also explain the meaning of "employment" and
"employee." For instance, in the Utah Protection of Public Employees Act. see Utah Code Ann.
§ 67-21-2(3) (Supp. 2008), an employee means "a person who performs a sendee for wages or
other remuneration under a contract of hire, written or oral, express or implied.5' id. It is clear
from this definition that an employee must be "under contract of hire.'' The Workers'
Compensation Act of Utah specifically excludes from the definition of employee any individual
whose employment is "casual." Utah Code Ann. § 34A-2-104 (2008). These statutes indicate
that an employment relationship in Utah is characterized by a non-casual relationship and a
contract of hire.
Defendants argue that Grayson falls under the definition of ''employee." However,
Grayson acted at the request of his employer, PMD. who provided sendees in a Uintah County
helicopter search. Through the Workers Act, as well as other Utah statutes, the Legislature has
9

mandated that employment is something more than casual aid or sendees. Volunteers under the
Workers Act function like employees because they are vetted and have regular hours and job
duties. Uintah County currently uses a form that volunteers are required to fill out describing the
training the volunteers are to receive, such as sexual harassment training, the volunteer's hours
and job duties. See Exhibit 2, Uintah County Agreement for Voluntary Sendees. Employees
under other Utah statutes are workers under a contract of hire whose work is not casual.
Grayson, then, cannot be an employee of Uintah Count}7 given that he only flew the helicopter at
the request of his employer at the spur-of-the-moment. He was not under contract of hire with
the County, but was working for PMD. To grant Grayson employee status under the Workers
Act would be contrary to legislative intent and would completely nullify the existence of the
Sendees Act.
III.

PETE MARTIN DRILLING AND RAT AIR, INC. ARE CORPORATIONS AND
THUS CANNOT BE CONSIDERED VOLUNTEERS UNDER TITLE 67.
The helicopter defendants are not "volunteer employees of the County"5 under the

Workers Act. The only evidence provided by Defendants that corporations can be considered
volunteers is its so-called "undisputed material fact" that corporations can be volunteers. This is
simply a reiteration of opinions of the Count}' attorney Ed Peterson and Count}7 personnel who
are subject to his influence. Whether or not corporations are volunteers presents a question of
law, See Ellis v. Estate of Ellis, 2007 UT 77. *j! 6, 169 P.3d Ml (stating that questions of
statutory interpretation present questions of law).
The Workers Act, see Utah Code Ann § 67-20-1 et seq.. defines "volunteer" as "any
person," see id § 67-20-2(3)(a). Throughout the context of the entire statutory scheme, it is clear

10
0000153

that the Workers Act requires a volunteer to be a person. All the examples of volunteers in the
statute are examples of actual individual human beings. No corporations are listed. For instance:
"' Volunteer5 includes a juror or potential juror/'*' but does not include "any person participating in
human subjects research . . . or any person [or youth] who has been convicted of a criminal
offense .. . been diverted . . . or performs a public sendee for an agency as a condition of the
person or youth's [] sentence." See id § 67-20-2(2)(a)-(c), (3)(a)-(b). In this case, PMD and Rat
Air, Inc. were not volunteers. As indicated in the Workers Act, volunteers are persons such as
jurors, see Utah Code Ann. § 67-20-2(3)(c), and persons with regular duties, supervisors,
working hours, and job evaluations, see Deposition of Joe McKea: pgs. 39:12-21; 41:20-25:
42:1-5; 48:17-25; 49:1-3. The count)7 personnel director further testified that he did not consider
corporations to be volunteers:
Q: And at least in your experience, corporations have never, in your experience, been
volunteer government workers, have they?
A: No.
Deposition of Joe McKea: p. 37:21-25.
Additionally, case law in other jurisdictions demonstrates that corporations cannot be
volunteers. In Concerned Parents of Pueblo v Gilmore, 41 P.3d 311, 311-313, (Colo. 2002),
the Supreme Court of Colorado held that the term "person" as used in a statute granting
immunity from negligence to volunteers could not include organizations or corporations. Utah
should adopt such a rule because it is clearly contemplated by the statutory scheme and furthers
public policy. Because PMD and Rat Air, Inc. are not persons as described in the statute or case
law. they cannot be volunteers under ihe Workers Act.
If for the sake of argument, a corporation could be considered a "volunteer," the Workers
11

Act still does not apply to this case because PMD provided a sendee. Thus the Services Act
would apply to PMD assuming that a corporation could be considered a volunteer as a matter of
law. PMD donated sendees to Uintah County in the helicopter search. PMD provided a
helicopter, pilot, and fuel to the County so it could accomplish a specific objective—to find a
missing person. Given the statutory scheme laid above, see supra part L it could not be more
clear that PMD provided a helicopter sendee, and therefore was not an employee cf the County.
CONCLUSION
Plaintiffs respectfully request that Uintah Count)' be disallowed from intervening in this
action and that the helicopter defendants not be dismissed.
Dated (_S_ day of December, 2008
PARKER & MCCONKIE

<rb^v^ *~
Brad H. Parker
Attorney for Plaintiffs Claudia Orr and
Eugene Orr
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SUMMARY OF DOCUMENTS PROVIDED BY JOE McKEA PURSUANT TO SUBPOENA

Volunteer
Reynolds, Hunter
.Allred, Gordon M.
Basinger, Dave
Bowden, David
Bowden, Drex
Bowden, Janon
Brooks, Brandon
Carlson, Carl D.
Dearth, Randy D.
DuVall, Gregory Allan
Gardiner, Mike
Hansen III, Arthur J.
Jorgensen, John Que
Merrell, Ivan
Moore, Danny V.
Richens, Wes
Shelley, Harold
Shelley, Shad
Birch, Udell
Crosby, Chad W.
Goddard, Mike
Long, Marilyn
Middleton, Val
Hansen, Art
Howard, Sam
Isaacson, Leonard
Bowden, W. Jay
Jacobsen, Lexie Jean

j

Dated

| 1/25/2007
j 3/11/2007
I 3/12/2007
| 5/12/2007
j 6/12/2007
16/12/2007
| 6/12/2007
I 6/12/2007
j 6/12/2007
j 6/12/2007
j 6/12/2007
I 6/12/2007
16/12/2007
|6/12/2007
| 6/12/2007
6/12/2007
6/12/2007
6/12/2007
[7/10/2007
7/10/2007
|7/10/2007
7/10/2007
|7/10/2007
17/11/2007
7/18/2007
11/13/2007
2/12/2008
2/19/2008

\

Approved by

McKea, Joe
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
iMerrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
(Merrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell & McKea
|Merrell & McKea
IMerrell & McKea
IMerrell & McKea
j Merrell & McKea
IMerrell & McKea
(Merrell & McKea
IMerrell & McKea
IMerrell & McKea
IMerrell, Jeff
IMerrell & McKea
IMerrell & McKea
!

Johnson & McKea
,Merrell & McKea

Jenkins, Justin
Williams, Gregg

16/18/2008
17/12/2008

Oviatt, Phillip

j8/27/2008

McKea, Joe

Wilkins, Sharon

i8/28/2008

I McKea, Joe
j
|

Hutt, Si

18/29/2008

_L_

I
iMcKea, Joe
j
j
I
!

|

Volunteer Work Description

|

(Community service at the library, four hours
| Jintah County Search & Rescue Member
I Jintah County Search & Rescue Member
|
j Uintah County Search & Rescue Member
I
iUintah County Search & Rescue Member
|
j Uintah County Search & Rescue Member
|
!Uintah County Search & Rescue Member
I
I Uintah County Search & Rescue Member
|Uintah County Search & Rescue Member
|Uintah County Search & Rescue Member
j Uintah County Search & Rescue Member
j Uintah County Search & Rescue Member
|
j Uintah County Search & Rescue Member
I
| Uintah County Search & Rescue Memoer
| Uintah County Search & Rescue Member
Uintah County Search & Rescue Member
Uintah County Search & Rescue Member
Uintah County Search & Rescue Member
|
(Uintah County Search & Rescue Member
j
|Uintah County Search & Rescue Member
j
| Uintah County Search & Rescue Member
|
Uintah County Search & Rescue Member
|
lUintah County Search & Rescue Member J
|Uintah County Search & Rescue Member
|
Uintah County Search & Rescue Member
I
Uintah County Search & Rescue Member
Uintah County Search & Rescue Member
'Uintah County Search & Rescue Member
jMow weeds on County right of way. 2A hours
ItotaL
IUintah County Search & Rescue Member
'Career Service Review Board Member. Sits
}on a committee to hear and mediate
• employment relaxed disputes between
jcounty employees and Uintah County as per
icounty grievance policy
'Career Service Review Board Member. Sits
Ion a committee to hear and mediate
[employment related disputes between
county employees and Uintah County as per
Icounty grievance policy
|
Career Service Review Board Member. Sits I
ion a committee to hear and mediate
I employment related disputes between
Icounty employees and Uintah County as per
'county grievance policy
28 pages, S&R Oath of Office. Some signed,'
[some not. Unsigned ones pre-daied with
17/10/07 and signed ones are pre-dated
.'6/12/07.

UINTAH COUNTY
AGREEMENT FOR VOLUNTARY SERVICES
SECTION ONE
(TO BE COMPLETED BY VOLUNTEER)

Name:
ADDRESS:
Phoneys:
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SECTION TWO
.(To be completed by the Uintah County Vohmt&er'Repr&sentative)
"Wilis this agreement is in effect Uintah County agrees to:
1. Accept you as a-volunteer and recognize your rights under UCA 63-34(9-12),
2. Authorize yon xo wo± as a volunteer according to the attached Work
Description!
3. Reimburseyourpre-approved actual volunteer related expenses: to the extent
funds are available.
4. When applicable, authorize you to ride in. or operate a Uintah County motor
veidcie.' boat, and/or off-highway vehicle. (A copy of yom valid Utah driver5 >
license shall he anached to the Work Description form if the volunteer will be
auihorized to diivs a vehicle while perfoiruing volunteer services,)
J~IS

til'

volunteer status, a "hrsi Henorr of Injury" form must be completed and submitted to the
Human Resources Omce of Umtah Connrv within in 24 hours of the inrurv.

-Name or Volunteer

me won: sit

: nossibility of ^;orium: outside Jmtai
-•

S? •

Tfe-
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VOLUNTEER WORK DESCRIPTION
JOB TITLE: UmrLh Cotmtv Sheriffs Search and P.eseuemember.
"WORKLOCATION; Uintah County arid any areas that are assigned by :he Sheriff
of Uhtah Count} or the Uintah County Sherhr s Search and Pveseue Officers.

DESCRIPTION OF WORE TO BE COMPLETED: Se-ch and rescueis
an operation mounted by the Umtah County Sheriff, vhich includes well-trained
volunteers, to fmd someone believed to be in distress, lost sici: or injured either in a
remote or difficult to Kcctss area, such as mountains, deseru fores:, rivers or iaices. !:
ma}' also be conccciec in urban situations when young children or senile people zander
away from their heroes and cannot be found. Additional assignments may include
security details, crowc control, assist m road closures as well as assist a: natural disasters
including fires, erthquaiies, and floods. The v/orii is very physical at times which may
bclude hilling in the mountains, rowing on rivers, carrying heavy loads (ie: person on a
sretcher). repelling of of high angle areas (mountains, tall buildings, etc.). operating offhishwav vehicles overroum terrain, as weii as trovidms first aid. including C?R«
TIME REQUIRED; This position is an on call position. The duration of a call maybe from minures up to days, and is subject to be anytime day or right 5do da}rs a ye^r
regardless of the weather.
OTHER INTOR^LATIOK: This position may require the operation of personal
motonred vehicles, boats, ana''or off-highway vehicles, therefore a valid Utah drivers
license is reouired. Anv and zll maintenance, fnsl. damages TO DV personal
eouipment (Including but notfeait&dto. vehicles, boars, off-highway vehicles^ shall
be mv resnonsibihwwnrh no CO?TLO hems: incurred bv "Quran Conurv or anv of ITS

^^^f^^^^^^^i^^^^^^^^^^M

»- ,_J CVi~: *&£*}

JSOT SfflaS2£S^>7tZB.TnKj
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FILED
DISTRICT COURT
UINTAH COUNTY, UTAH

L»LL 1 6 db>^o
J0ANb|f ^ =c c , PpK
BY
J&M
DPPI;

JOSEPH W. STEELE (9697)
DAVID C. BIGGS (0321)
KENNETH D. LOUGEE (10682)
STEELE & BIGGS, LLC
5664 South Green Street
Salt Lake City, UT 84123
Telephone No. (801)266-0999
Facsimile No. (801)266-1387
Attorneys for Plaintiffs (Holley Orr and the estate and heirs of Kevin Orr)
BRAD H.PARKER (2519)
JAMES "W. MCCONKIE (2156)
PARKER &MCCONKIE
5664 South Green Street
Salt Lake City, UT 84123

Telephone No. (801)266-0999
Facsimile No. (801)266-1387
Attorneys for Plaintiffs (Claudia Orr and Eugene Orr)

EIGHTH JUDICIAL DISTRICT COURT
UINTAH COUNTY, STATE OF UTAH

CLAUDIA ORR and EUGENE ORR,
individually, on behalf of their deceased son.
KEVIN ORR, HOLLY ORR, individually
and on behalf of the estate and heirs of
KEVIN ORR,

CERTIFICATE OF SERVICE

Plaintiffs,
vs.

BRIAN GRAYSON, PETE MARTIN
DRILLING, INC, RAT AIR, INC, and
MOON LAKE ELECTRIC ASSOCIATION,
INC,

Civil No. 070800045
Judge John R. Anderson

Defendants.
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I hereby certify that on this

day of December, 2008 I caused to be mailed,

United States Mail, postage prepaid, a true and correct copy of PLAINTIFFS
CLAUDIA ORR AND EUGENE ORR'S OPPOSITION TO JOINDER IN THE
MOTION OF UINTAH COUNTY, UTAH RE: INTERVENTION AND
SUBSTITUTION OF PARTIES to the following:
Tim Dalton Dunn
Gerry B. Holman
DUNN & DUNN
505 East 200 South, 2nd Floor
Salt Lake City, UT 84102
Attorneys for Moon Lake Electric Association, Inc.
Lord. F. DeLand
ATHAY & DELAND
43 East 400 South
Salt Lake City,UT 84111
Attorney for Brian Grayson, Pete Martin Drilling, Inc., and Rat Air, Inc. on Cross-Claim
Roger H. Bullock, Esq.
STRONG & HANNI
3 Triad Center, Ste 500
Salt Lake City, UT 84180
Attorney for Brian Grayson, Pete Martin Drilling, Inc., and Rat Air, Inc.
Mary A. Wells
WELLS, ANDERSON & RACE, L.L.C
1700 Broadway, Suite 1020
Denver, CO 80290
Attorney for Moon Lake Electiic Association, Inc.
Richard A. Van Wagoner
Robert H. Harrison
SNOW, CHRISTENSEN & MARTTNEAU
10 Exchange Place, Suite 1100
P.O. Box 45000
Salt Lake City, UT 84145
Attorneys for Brian Grayson, Pete Martin Drilling, Inc., and Rat Air, Inc. on CrossClaim

nnnrnAA

Jesse C. Trentadue
SUITTERAXLAND,PLLC '
8 East Broadway, Suite 200
Salt Lake City, UT 84111
Attorney for Uintah County, Utah
Edwin T. Peterson
Deputy Uintah County Attorney
152 East 100 North
Vernal UT 84078
Attorney for Uintah County, Utah
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COPY

r';c!fli!
DEPUTY

cum

Joseph W.Steele (Bar #9697)
David C. Biggs (Bar #0321)
Kenneth D. Lougee (Bar #10682)
STEELE & BIGGS, LLC

5664 South Green Street
Salt Lake City, Utah 84123
Telephone: (801) 266-0999
Fax:(801)266-1338
Attorneys for Plaintiff Holley Orr
Brad Parker (Bar #2519)
James W. McConkie (Bar #2156)
PARKER & MCCONKIE

5664 South Green Street
Salt Lake City, Utah 84123
Attorneys for Plaintiffs Eugene and Claudia Orr

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
CLAUDIA ORR and EUGENE ORR,
COMPLAINT AND JURY DEMAND
individually, on behalf of their deceased son,
KEVIN ORR, HOLLEY ORR, individually j
and on behalf of the estate and heirs of
KEVIN ORR,
Plaintiffs,
vs.
UINTAH COUNTY, STATE OF UTAH,
Defendants.

Civil No, o ^ o S l W
| Judge: ? e o " k r -

Plaintiffs, by and through their respective counsel of record, state the following for their
Complaint against Defendant.
PARTIES
1.

Plaintiffs Claudia and Eugene Orr were and continue to be residents of San Juan

County, State of Utah.
2.

Plaintiff Holley Orr was and continues to be a resident of Uintah County. State of

Utah. Holley Orr is the wife of the deceased and is personal representative of the Estate.
3.

Uintah County is a political subdivision of the State of Utah.
JURISDICTION AND VENUE

4.

This Court has jurisdiction in accordance with the provisions of Utah Code Ann. §

78A-5-102.
5.

Venue is proper in this Court pursuant to Utah Code Ann § 78B-3-302.

6.

Plaintiffs filed a Notice of Claim on November 8, 2007, in accordance with Utah

Code Ann § 63G-7-401 et seq.. in an effort to settle this case without the necessity of proceeding
before this Court. Plaintiffs' claims are deemed denied because neither Uintah County nor any
insurance carrier representing Uintah County responded to the Notice of Claim within ninety
days of filing the Notice of Claim.
STATEMENT OF FACTS
7.

On or about November 21, 2006. Detective Kevin Orr, an employee of the Uintah

County Sheriffs office, was fatally injured while in the line of duty.

8.

The proximate cause of Detective Orr's death was a collision between the

helicopter in which Detective Orr was riding and a high voltage electrical transmission line.
9.

The helicopter was owned by either Pete Martin Drilling, Inc. (hereinafter

referred to as "PMD55) and/or Rat Air Inc. The helicopter was piloted by Brian Grayson
(hereinafter referred to as "Grayson") who was employed by either PMD or Rat Air.
10.

Grayson was grossly negligent in colliding with high voltage lines which he had

previously identified on an aerial map prior to take off but failed to locate despite two passes
over the area before colliding with the lines. As a result of this negligence or gross negligence.
Detective Orr was fatally injured. Grayson is liable to plaintiffs for their damages because of his
individual actions. PMD and Rat Air are liable to Plaintiffs under the principle of respondeat
superior.
11.

The ostensible purpose of the helicopter flight was to search for a missing woman.

12.

The search was not a law enforcement emergency. Rather it was in response to a

personal request from the cousin of the wife of the Chief Deputy.
13.

The duly elected Sheriff, Sheriff Hawkins, did not approve the use of the

helicopter.
14.

Uintah County Director of Personnel was not approached, nor did he approve of

the use of the helicopter. Neither Sheriff Hawkins nor the Personnel Director approved the PMD5
Rat Air, or Grayson as volunteers under any Utah Statute.
15.

Grayson was paid his regular salary of $4,000 bi-weekly by PMD.

16.

Grayson was injured in the crash. Uintah County neither offered to pay nor did it

pay any of his medical expenses.
17.

Grayson acted at the instruction of Mrs. Pete (Lori) Martin. Grayson's job was to

fly the helicopter, when and where he was instructed, which he did on the day of the crash.
18.

PMD, Rat Air and Grayson did not sign disclosure forms, designating themselves

as statutory volunteers.
19.

In August and September 2007, months after the crash, Uintah County

Commissioners declared PMD, Rat Airan^Qrayson to be statutory volunteers. This was
followed by a letter from the Uintah County Attorney declaring PMD and Rat Air to come under
the Volunteer Government Workers Act, Utah Code Ann. § 67-20-1 et seq.
20.

In resisting Uintah County's effort to declare PMD, Rat Air and Grayson as

volunteers, Plaintiffs claimed that the requirements of § 67-20-4 mandated approval by the
Uintah County Director of Personnel. Thereafter, Uintah County produced a Declaration
indicating that the Personnel Director would have approved the status of volunteer workers.
21.

Plaintiffs called Uintah County's attention to the Immunity for Persons

Performing Voluntary Service Act, Utah Code Ann. § 63G-8-101. Uintah County has refused to
consider the status of the helicopter entities under this section.
FIRST CLAIM FOR RELIEF
(Declaratory Relief)
22.

Plaintiffs, by and through this reference, hereby incorporate paragraphs

numbered. 1 through 21, above, as if fully set forth herein.
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23.

Pursuant to Utah Rule of Civil Procedure, Rule 57, this case is appropriate for

declaratory relief. The case is judiciable, and the determination of the legal questions will lead to
a just resolution between the parties.
24.

Plaintiffs pray that this Court enter an order declaring Grayson, PMD and Rat Air

not covered entities under the Volunteer Government Worker's Act, Utah Code Ann. § 67-20-1
et seq.
25.

Plaintiffs pray that this Court enter an order declaring Grayson, PMD and Rat Air

not immune under The Immunity for Persons Performing Voluntary Service Act, Utah Code
.Ann. §63G-8-101.
SECOND CLAIM FOR RELIEF
(Immunity for Persons Performing Voluntary Service Act)
26.

Plaintiffs, b\ and through this reference, hereby incorporate paragraphs

numbered. 1 through 25, above, as if fully set forth herein.
27.

Grayson, PMD and Rat Air are individually and vicariously liable for the

damages suffered by plaintiffs arising out of the wrongful death of Detective Orr.
28.

PMD and Rat Air are not volunteers under the statute because they are

corporations.
29.

Grayson is not a volunteer because he was paid his regular compensation and was

grossly negligent.
30.

However, in the event that a court of competent jurisdiction determines that PMD

and Rat Air are volunteers and that Grayson was merely negligent, Plaintiffs are entitled to

recover their damages alleged more particularly below to the extent of the government immunity
act.
THIRD CLAIM FOR RELIEF
(Volunteer Government Workers Act)
31.

Plaintiffs, by and through this reference, hereby incorporate paragraphs

numbered. 1 through 30, above, as if fully set forth herein.
32.

In the event that a court of competent jurisdiction finds Grayson. PMD and Rat

Air to be volunteers under the Volunteer Government Workers Act, Utah Code Ann § 67-20-L
Plaintiffs are entitled to recover their damages as set forth below from Uintah County under a
statutory policy of defense and indemnity.
JURY DEMAND
Plaintiffs hereby demand a trial by jury an all issues presented herein and submit the
statutory fee herewith.
PRAYER FOR RELIEF
WHEREFORE. Plaintiffs request relief against Defendants as follows:
1.

Plaintiffs pray that the Court enter a declaratory judgment holding Grayson. PMD

and Rat Air not to be volunteers under either the Immunity for Persons performing Voluntary
Services Act or the Volunteer Government Workers Act.
2.
Holley OIT.

For general damages and pain and suffering in an amount to be proven at trial for

3.

For general damages and pain and suffering in an amount to be proven at trial for

Claudia and Eugene Orr.
4.

For past medical expenses in an amount to be proven at trial for Detective On'

5.

For damages for the wrongful death of Detective Orr.

6.

For general damages for the pain and suffering endured by Detective Orr prior to

estate.

his death.
7.

For costs of this proceeding.

8.

For costs of suit and such further relief as the Court deems just and proper.

DATED this

£

day of October. 2008.

Joseph W. Steele
David C. Biggs
Kenneth D. Lougee
Attorneys for Plaintiff Holley Orr

Brad Parker
James W. McConkie
Attorneys for Plaintiff Eugene & Claudia Orr

Plaintiffs* Address:
c/o Steele & Biggs
5664 South Green Street
Salt Lake City. Utah 84123

